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RLF.CTRONIC MAJI, 

:V1 nnet V cla 
Offi1.-e of Environmental Health Hazard Assessmem 
P.O. Rvx 4010 
Sacramento, C'..alifomia 9:5812-40 I 0 
E-mail: P65Public.Commcrus.@~-iebhaca.gov 

Re: Proposition 65 Wurning Regulation 

Vear 1v1s. Vela: 

The Califhrnia Parks 1111d At\ra.,;tions .'\ssociation (CAPA) submits these 
comments in re~ponsc to the Oflice of Environmenl<tl Health Hazard 
Assessment (OEHHA) notifying tbe public on January 16, 20 15 of its 
intent to repeal the current Clear and Reasonable Warning Regulation in 
Article 6, Title 27 of 1he California Code of R~ulation and to adopt a 
ne\.v Clear and Reasonable Warning Regulation in Article 6. CAPA 
acknowledges and appreciates the work that OE! IHA staff conducted to 
develop a speci lie proposed \VW'JJ.ing regulation for amusement parks. 
These comments both seek clarity and ~uggest modest, but important, 
changes co the regulati(>n~ lhat CJ\PA members ultimately will have to 
satis ly i rand when these regulations arc adopted and become eftecti ve. 

I. Amu~ement Park Facilitv 

During the public heming on March 25, 2015 .• a commenter criticized the 
pr1>po~ed rcsulation, arguing tbat other thau the heading, nothing makes 
section 25608.20 applicable l<> amu.~cmcnt parks. Amending that section 
to read as ll>llows lll'Ould elimi.oate that ambiguity: 

For amusement parks, entities providing family amusement. recreation. 11r 

entertainment at pcnnaru;ot sjtey. A- ~ warning satisfie.~ the requirements 
of !his Article if il includes !he elewenL~ required in Section 25608.2 l and 
is provided on a sign posted at each public entrance to lht: facility in a 
font no smaller than 72-point type, plac~d so that it is re:adahlc :ind 
con:;picuous to lndividtwls before they emer the premises. 
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II. Other Regulations Affecting Amusement Parks 

Subsection ( c) of section 25608.20 provides as follows: 

ln addition to the warning ~peciticd in this section, warnings must be provided 
for exposures to chemil.:al$ in pt'oducts, alcoholic bevemges, fbod, and enclosed 
parking facilities where such expo~ures are reasonably calculated to occur on the 
premi~es. 

In addition, section 25608.21(a)(I) requires warnings provided by amusement parb to 
include the symbol required in section 25604(a)(I). Accordingly, amu.~cmcnt parks have 
a sub.~tantial interest in other provil!ions of the proposed regulations. 

u. Symb-01 

lJndcr the proposed regulation amu~crnent parks will be required lo include "a symbol 
consisting of a black exclamation point i11 a yellow equilateral triangle wilh a bold black 
outline" on \varnings at the entrance l\l amusement parks, parking garuges, facilities 
where <J.k:oholic beverages and food and non-alcoholic beverages may be served, mul in 
cow1ection with the sale of products. C.APA urge~ OF.HH/\ to climillate, or at ka~l, 
change the reqt1iremenls of the symbol. 

Ko need exisls l~ir lhe addition of a symbol on a wuming. The warning itself is required 
to contain the word ' 1\' ARNING in all capital letters and bold print. The symbol adds 
nothing to the warning. In fact, lhe word WAR."lf l NG is much more inl(irm<Uivc than a 
symbol that has an unknown meaning. l f the word WARNING is not under:;l.ood, no 
part of the waming would be understood. l\otl1ing is accomplished by the ~)'ll\bol if the 
bahmce of a warning cann-01 be undcrstoo<I. A roud1 higher percentage of people v.'ill 
recognize and UJJder~tand lhc word ~· ARNIJ\G tblln will recogni:1.e and understand the 
proposed symbol. 

If OClIIIIA insbt~ on a symbol, it should 11se one that i~ simply and clearly associated 
with Proposition 65. "P65" will quickly be associated with Proposition 65. In fact, 
OKHH/\ made P65 its symbol of choice. It recognized the simplicity und clmity of that 
symbol when it proposed every wm11ing message to include the following staltmumt: 

For additional information go tll www.P65Wa.rnings.ca.gov. 

During the public he.aring, several commcutcrs highlighted the printing problems posed 
by the required yellow background. This is a particular problem on CllllSumcr products 
for wl1ich labels arc printed in otlier Clllors. Also, labels containing ·wami11gs, directions 
for 11~e and ingredients arc typically primed in limited colors. Printing cosls v .. ;u 
iocrea:.~ ~ignilicamly if the color yellow must be added to the label. 
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Also, lhc proposed regulation will obli&atc retailers 10 post warning sign!! cvcu wb.en the 
warnings arc provided by product manufactures. Such warnings can mo~l effectively be 
provided electronically by manufacturers t11 relailcrs, who need only to print the warning on 
standard si:t..t! pap~. Many small retailers operate within amusement parks, and what is true 
for them is trne for inost retailers, particullll'ly the smaller ones. While most retailers will 
have hlack and white printer, ii i~ the raro small retailer who has a colw pri11Ler. While no 
symbol i ~ preferahlc, or at most 11 P65 ~ymbo l , the rcquircmcut of yellow in a triangle is 
problematic for prnduet manufacturers and rewilers. lt is not necessary. If an exclrn11a(ion 
poiut and a triangle wilh a b1)Jd outline is imposed, it will he jtt~l as effective if tlle 
exclamation point is set out in a contrasting color, without requiring a specilic Ct>lor. 

b. Alcoholic Beverages 

Section 25608.3 sets out the proposed methods for providing warnings for exposures to 
alcoholic beverages. Subsection (a), p<tmgraph (I) of thar section prnvi<les the lollowing as a 
method of providing a warning: 

An 8 V, by 11 inch sign pluced al eye level so that it is readable imd conspicuous to 
patrons as they enter the area or (ll't:l1$ where, by permit or licease, akoht>Jic beverages 
tire served. 

It appe(ll's thal Lhe purpose of that provision is to require warnings at rhc catraoces to areas 
where a license issued by the Dcpanmeut of Alcoholic Beve.rage Control permits alcoholic 
beverages to be served. AFIC licenses areas wilere the licensee may sell alcoht)l ic beverages 
and lhe huycrs may consume them. lf"this is the intent, CAPA urges OF.HHA fo modify the 
lungtmge to read as follows: 

An 8 Y, by I l inch sig11 placed at eye level so that it is readable and con~'{>icuous to 
patrons as they enter the area or areas where, by pcnnit or license. alcoholic hevcragcs 
a... mav be served. 

ORHHA's intent should also be conllrn1e.d in the Final Statement of Reimms (FSOR). This 
confirmation together with modifying the li111guage as proposed above will provide guidance 
to retailers who arc required to comply and to private enforcers and courts who have to 
interpret the meuning of !he regulation. 

c. Food and J\on-Alcoholic Bevera~es 

Section 25608.5 proposes only two methods fur providing warnings for exposures resulting 
from the coo.sumption of food or non-alcoholic beverages. These are the following: 
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( l) An 8 Yz by I l inch sign, placed so that it is readable and con~picuous to 
customers as they enler each public entrance to the restaurant or facility printed 
in no smaller thwi 28-poinl lype. 

(2) A notice or sign no smaller than 5 by 5 inches placed at each point of sale so as 
to assure that it is readable and conspicuous printed in no smaller than 20-point 
type. 

CAPA urges OEHHA to address two issues with respect lo the methods of providing 
warnings for food and non-alcoholic beverages. 

The first issue rell1te~ to providing a warning in a menu. The current regulation specifically 
includes menus as a method li.>r product warnings. Section 25603.1 today states th~t orie 
method for providing a warning is "through shell' labeling, signs, menus, or a combination 
lhereo I'." 

Menus are a simple method for providing a wuming about exposures resulting from the 
consumption of' food or beverages. It is a particularly elegimt mechod l~ir providing a warning 
in a themed environment where signs unrelated to the theme are disruptive lo !he de~ired 
ambiance. CAPA urges OEIIHA to restore menus as a warning option for food imd non­
alcoholic beverages. 

The second issue relates to the cla.rily or the warning method. J\s noted above, the proposed 
regulation requires a sign at each public i::nln111ce lo the restaurant or "facility.'' CAPA 
assumes that facility means a facility where food or beventges may he consumed. However. 
the language is not explicit. OEHHA would add clarity to this language if it confinns in the 
FSOR that CAPA's ii11erpretation i~ correct. Again, OEIIIIA ca:n add mon! clarity if it 
amends the limg~ge to read as follows: 

An 8 Y:: by l I inch sign printed in no sma)J~rJh.an 28-point tvpe, placed so that it is 
readable and c~>n~pic11011s to customers as they enter each public entrance lo !he 
restaurant or facility where food or beverages mav be consumed ~ffilteEI ia ne smaller 
!hail: 28 l"eiat tyl"e. 

d. Product Wnrnings 

Section 25603 sets out three methods l(ir providing product warnings. Subsection (a), 
paragraph (2) describes one of these methods as lbllows: 

A product-specific warning provided via any electronic device or process that 
automatically prnvides the warning to the purchaser prior to or during the purchase of 
the product. without requiring the purchaser Lo seek out the waming. 
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·111c Initial Statement o f Reasons ( tSOR) providt:S on page 24 that subsection (aX2) is a "catch 
nil" provision •'to capttu-e existing methods of communication, including currently avail<1ble 
tv{il~ such as electronic shopping carts, QR Codes, smarlphone applic::uioos, barcode 
scanners, ~elf-checkout registers, pop-up:; on Internet websites, and any olhcr electronic 
device that cao immediately provide a consumer wilh !he required warning." 

Section 25600.1 defines "labeling" in subsectio n (J) and "'sign" in subseclio11 0) lo include 
.. clcecronically provided c.:ommunication." The !SOR, on page 9, provides that the definition 
{lf" labeling has been updated to ullnw the u se of newer technology tn eom1mmicate the 
required warning. Jt also provides thlal tl11: definition of "sign'' ha:; been changed to be 
consisrent with lhe definition of "labeling·' to clarify that signs can be presented 
electronically. 

Althoug.h it is not d ear, CAPA interprets the referenc-e to "electronic device or proce::;:;"' in 
-;ection 25603 and the reference to "elcccronically provided communication." iu the definition 
of "labeling" and "sign'' in section 25600. l to include a warning printed 11n a cash register 
receipt, prvvided that a notice at tl1e poinH1l~sale informs consumers to check the receipt for a 
.Proposition 65 warning and the warning is printed on Lhc receipt only for prn<luct~ for which 
the retailer bru> determim:d a warning is npprop1fate <ind not for all products sol<l. Ir CAP A's 
interpretation is con.sistenl, confinnation by OEllAA in the F80R would provide 11eeded 
clarity and would provide guidance to retailers and to private enforcers and courts who will be 
called on Lo interpret the meaning {lfthe regulation. 

DI. Wd>8ite 

('APA endorses OEIIIIA's decision lo divorce section 25205, the websicc rc&ulation, from 
the Clear and Reasonable Warning Regulation. To link the rwo would, most likely, scncrate a 
never-ending stream of lawsuits. Accordingly, C.'\ PA also strongly supports the inclusion of 
subsection (d) in !he wcb~'itc regulation. Th<il ~ubsection reads as follo,ws: Compliimce with 
che rcq\1irements of subsection (b) shllll not be deemt::d to constitute compliunce with the 
rc11uiremcut to provid1;: a "clear and reasonable" wurniug pursuant to Section 25249.6 of the 
Ai;t, Mr shall failure to comply with thi~ section constitute u violation of Section 25249.6 of 
thll Ad. 

CAPA urges OEIIIIA to preserve the separation of the website l'rom the c lear and reasonable 
waming requirements and to assure thal no private rigbt of action can be initiated against any 
business baseu ou tlic website regubttitm. 
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IV. Conclusio'll 

CAPA urges OEUIIA. to udop\ lhe changes to the proposed regulation sec out in the comments 
above Lll provide the clal'ity to tl10$e who arc required to interprel lhe regulations. CAPA is 
available to dis~uss any of these issues at any time if OE! II IA de$ire.~ expruision or 
clarification of these <X>mm ents. 

Sincerely, 

CALIFORNIA /\.TTRACTIO'N"S A"lD 
PARKS A8SOCIAT10?\, INC. 
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