
 
 
 
 

  
 

  
  

 
  

 
  

 
 

 
 

  
 

 
 

 
 

   
     

  

 
  

 

 
   

                                                

       
 

             
           

       
 

   
      

April 8, 2015 

Monet Vela 
Office of Environmental Health Hazard Assessment 
P. O. Box 4010 
1001 I Street 
Sacramento, CA 95812-4010 

Sent Electronically to: P65Public.Comments@oehha.ca.gov 

SUBJECT: “Lead Agency Website Regulations” 

We are writing on behalf of the members of the Association of Global Automakers, Inc.1 (Global 
Automakers) and the Alliance of Automobile Manufacturers2 (AutoAlliance), which include 
nearly every company selling new vehicles in the United States. We appreciate the opportunity 
to provide the following comments on the California Office of Environmental Health Hazard’s 
(OEHHA) proposed regulations (proposal) for the Proposition 65 (Prop 65)3 Lead Agency 
Website.4 

We agree there are benefits associated with providing information to consumers on exposure to 
potentially harmful chemicals via a website because by only providing what the proposal calls 
the “clear and reasonable warnings,” consumers have no method of gauging the actual risk posed 
by the product or environment. The website could help consumers make educated decisions 
about products or environments that could cause exposure to Prop 65-listed chemicals. However, 
despite these intended benefits, we have a number of concerns regarding the proposed Lead 
Agency website, and information that could be requested from consumer product manufacturers. 

Article 2, Section 25205 gives OEHHA authority to create a website and request information for 
populating the website from manufacturers, producers, distributors, or importers of products. 
Although the Initial Statement of Reasons (ISOR) specifically details OEHHA’s intent with 
these information requests, the rule is vague about the type of information that can be requested, 

1 Global Automakers’ members are Aston Martin, Ferrari, Honda, Hyundai, Isuzu, Kia, Maserati, McLaren, Nissan, 

Subaru, Suzuki, and Toyota. Please visit www.globalautomakers.org for further information.
 
2 AutoAlliance members are BMW Group, FCA US, Ford Motor Company, General Motors Company, Jaguar Land
 
Rover, Mazda, Mercedes-Benz USA, Mitsubishi Motors, Porsche Cars North America, Toyota, Volkswagen Group
 
of America, and Volvo Cars of North America. For additional information, please visit http://www.autoalliance.org.
 
3 Safe Drinking Water and Toxic Enforcement Act of 1986, Title 27, California Code of Regulations, Sections
 
25601-25607.
 
4 We also support the comments submitted by the California Chamber of Commerce on the “Clear and Reasonable
 
Warning Regulations” and herein incorporate those comments by reference.
 

http:http://www.autoalliance.org
http:www.globalautomakers.org
mailto:P65Public.Comments@oehha.ca.gov


 

 
  

 
 

 
 

 
 

 
 

 
 

 
 

  
  

 
  

 

 
 

  
 

 
 

 

 
 

 

 
 

 

 
 
 

the timeframe for submitting the information, and how that information, which could be 
confidential, would be available in the public domain. Furthermore, we believe that the 
information requested for the website could overwhelm consumers with overly technical 
information and could be costly for industry collect and submit. 

Type of Information Requested: 
The ISOR states OEHHA intends to “collect publicly existing, publicly available information.” 
However, OEHHA does not make this intent clear in the rule itself. OEHHA states that 
information must be provided “when reasonably available.” The rule should specify that 
information not currently available may be provided, but is not required to be submitted as 
follows: 

Article 2, Section 25205(b) 
Upon the lead agency’s request for the following information from theThe 
manufacturer, processor, distributor, or importer of a product, (including food), or 
other a particular business that is providing a warning must provide the following 
information, the recipient of such request shall, when reasonably available, 
upon the lead agency’s request, and within the timeframe specified in the request, 
provide the requested information to the agency, to the extent that the 
recipient knows or is in possession of such information: 

Furthermore, OEHHA has the authority to request “any other related information that the lead 
agency deems necessary.” The information intended for the website is very specific and highly 
technical and not likely to be readily available for many products. It may also be protected as a 
trade secret, especially for complex products comprised of hundreds, or even thousands of 
components. The type of information being sought needs to be clearly defined in the regulations. 

Confidential Business Information 
We appreciate the fact that OEHHA’s draft regulation includes language acknowledging the 
existence of a pathway for protecting confidential business information.  We do, however, think 
that the language of the rule should be strengthened to stress the importance of protecting against 
the disclosure of trade secrets and confidential business information in the development of the 
Lead Agency Website.  Otherwise, there is a significant potential that legitimate concerns 
regarding intellectual property rights and competition could be overwhelmed by the effort to 
compile information for the website.  Therefore, in Section 25205(a), we recommend adding a 
new subparagraph (8) as follows: 

(8) Prevent the public disclosure of trade secrets and confidential business information in 
the course of providing the information described above. 
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In keeping with OEHHA’s intent to require businesses to provide “reasonably available” 
information only, please note that in the case of complex products such as automobiles, product 
manufacturers may not have access to certain confidential information, and/or may not be in a 
good position to assert claims of confidentiality on behalf of their suppliers.  For example, under 
current automotive industry practices, original equipment manufacturers (OEMs) and suppliers 
have confidentiality agreements that generally prevent such information from being shared 
and/or being made available to share. Depending on what is ultimately requested, OEMs may 
need to refer OEHHA to one or more of their suppliers.  A request for “the matrix in which the 
listed chemical or chemicals is found in the product and the concentration of the listed 
chemical(s) in the product matrix” would likely need to be directed to the supplier of the specific 
component or chemical, rather than to an OEM.  The entity responding to an OEHHA request 
should be the entity that is in the best position to know whether the requested information 
contains trade secrets or confidential business information whose disclosure could affect 
competition in the marketplace.  These practical realities should be taken into account in both the 
drafting of the final rule, and in OEHHA’s administration of the rule in practice.  

Timeframe for Providing Information 
Section 25202 (b) states that information requested must be submitted to OEHHA “within the 
timeframe specified in the request.” This is extremely vague, and could result in insufficient time 
for information collection. We request that the time to submit information to OEHHA be no less 
than 6 months from the receipt of the request. This time is necessary for manufacturers of 
complex goods such as automobiles to query their supply chains, consisting of multiple tiers, for 
the information. This assumes that OEHHA requests information that is already known to or in 
the possession of the manufacturer, processor, distributor, or importer of a product. 

Website Could Overwhelm Consumers with Overly Technical Information 
The ISOR states that the intent of the website is to provide “supplemental, contextual 
information” for the consumer.  While we understand the intent for consumers to be informed 
and aware of possible health risks, we believe providing additional information on every product 
containing Prop 65 chemical(s) would inundate consumers with technical information which, 
ultimately, does not help them gauge exposure.  We recommend that OEHHA instead provide 
consumers with high-level information on exposure routes and reducing exposure. The Prop 65 
warnings for vehicles already notify the consumer of potential exposure. Providing information 
on the chemicals would help consumers making an informed decision regarding exposure, but 
there has to be a balance to avoid overwhelming consumers. For example, OEHHA identified 12 
chemicals in the “Clear and Reasonable Warning” ISOR and provided information on the uses, 
sources and health effects of these chemicals. We believe this type of information strikes the 
right balance of informing consumers while being concise and easy to understand. In addition, 
such information would be readily and publically available.  However, as currently proposed by 
OEHHA, the website would not follow this model. 
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Cost to Provide Information 
OEHHA claims in the Notice of Proposed Rulemaking that providing information to populate 
the website will not add any significant new costs to businesses. This statement is inaccurate for 
manufacturers with large supply chains; it will add significant costs for our members. 

Furthermore, any request for information requires time and resources to respond.  The average 
automobile is a complex web of systems and networks, containing thousands of unique 
components from thousands of suppliers around the world, and the supplier network for these 
components can be as deep as six to seven tiers. The global nature of the supply chain greatly 
complicates information-gathering capabilities. Aggregating the necessary information requires 
substantial resources, including cost and manpower. The requirements mentioned on Page 6 of 
the ISOR are all examples of information that are time and resource intensive to collect and in 
many cases, nearly impossible. 

If OEHHA decides to proceed with the website, we recommend additional consideration and 
industry engagement to better define the type of information intended, the availability of such 
information, and how it can best be used to inform the consumer. 

We thank you for considering the arguments presented herein. Please do not hesitate to contact 
us with questions or if I may provide additional information. We look forward to working with 
OEHHA as it moves forward. 

Sincerely, 

Stacy Tatman 
Senior Manager, Environmental Affairs 
Alliance of Automobile Manufacturers 
202.326.5551 
statman@autoalliance.org 

CC:	 George Alexoff 
Alan Hirsch 
Carol Monahan-Cummings 
Mario Fernandez 

Julia M. Rege 
Director, Environment and Energy 
Association of Global Automakers, Inc. 
202.650.5559 
jrege@globalautomakers.org 
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