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“Although Proposition 65 has benefited Californians, it has come at a 
cost for companies doing business in the state.  They have incurred 
expenses to test products, develop alternatives to listed chemicals, 
reduce discharges, provide warnings, and otherwise comply with this 
law.  Recognizing that compliance with Proposition 65 comes at a price, 
OEHHA is working to make the law’s regulatory requirements as clear as 
possible and ensure that chemicals are listed in accordance with rigorous 
science in an open public process.” 

 

 

 

Office of Environmental Health Hazard Assessment, Proposition 65 in Plain Language, 
http://www.oehha.ca.gov/prop65/background/p65plain.html (last visited Mar. 31, 2014) 

(emphasis added) 

 

http://www.oehha.ca.gov/prop65/background/p65plain.html


 

TABLE OF CONTENTS 

I. INTRODUCTION .................................................................................................................. 1 

II. DISCUSSION ........................................................................................................................ 3 

A. PROPOSED SUBSECTION (a)(2) IS ENTIRELY OUTSIDE THE BOUNDS OF 
OEHHA’S STATUTORY AUTHORITY AND MUST BE WITHDRAWN OR 
REWRITTEN TO EXPLAIN THAT OEHHA MAY LIST ONLY FROM OSHA’S LIST 
OF CARCINOGENS IN SUBPART Z OF THE FEDERAL HAZARD 
COMMUNICATION STANDARD .............................................................................. 3 

1. The Courts have established for OEHHA what “within the scope of 
the federal Hazardous Communication Standard” means without 
reference to the SDS rule ........................................................................... 5 

2. OEHHA has concluded that the original ACGIH “floor list” is no 
longer a definitive source for identifying chemicals by reference to 
the HCS; likewise, the NTP and IARC lists are no longer definitive 
sources for identifying chemicals by reference to the HCS ....................... 8 

3. OEHHA’s emphasis on two words in Appendix D — “mandatory” 
and “shall” — to justify why it now proposes to list from SDS 
“information” is arbitrary and capricious .................................................. 9 

4. The 2012 HCS amendments are irrelevant to OEHHA’s listing 
authority and therefore cannot justify expanding its authority in 
Subsection (a)(2) ........................................................................................ 9 

5. Subsection (a)(2) must be rewritten to permit OEHHA to list only 
from OSHA’s mandatory list of carcinogens in Subpart Z of the HCS ...... 10 

6. OEHHA is required under the California Administrative Procedure 
Act (“APA”)  to choose the only two reasonable and legal 
alternatives .............................................................................................. 11 

7. OEHHA again did not perform the required Economic Impact 
Analysis (EIA) ............................................................................................ 12 

8. Subsection (a)(2) conflicts with and is contradictory to Proposition 
65, the Labor Code, court decisions and existing statutory 
alternatives .............................................................................................. 14 

B. THIS REGULATORY PROCESS AND PROPOSED SUBSECTION (a)(2) VIOLATE 
THE PUBLIC’S RIGHT TO DUE PROCESS UNDER THE LAW ................................... 15 

1. Proposed Subsection (a)(2) is arbitrary and capricious and 
consistent with OEHHA’s pattern in recent years of ignoring 
Proposition 65’s statutory language, established case law, 
rigorous scientific review and public participation ................................. 15 



 

2. Subsection (a)(2) is invalid because it is being proposed through a 
process that is not transparent, certain or clear ..................................... 19 

C. PROPOSED SUBSECTION (d) IS INVALID BECAUSE IT IS ARBITRARY AND 
INCONSISTENT, CONFLICTS WITH OTHER LISTING MECHANISMS AND 
VIOLATES DUE PROCESS UNDER THE LAW .......................................................... 20 

D. OEHHA MUST REWRITE THIS PROPOSED REGULATION TO KEEP OEHHA 
WITHIN THE BOUNDS OF ITS STATUTORY LISTING AUTHORITY AND TO 
ELIMINATE AMBIGUITIES AND INCONSISTENCIES ............................................... 21 

1. OEHHA must completely rewrite Subsection (a)(2) so that it is 
clear and readily understandable, so that it accurately reflects 
OEHHA’s listing power, and so that it eliminates any reference to 
“reproductive toxicity.” ........................................................................... 21 

2. Subsection (a)(1) is ambiguous ................................................................ 22 

E. SUBSECTION(a)(2) AND SECTION (d) WOULD VIOLATE FREEDOM OF 
SPEECH AND ARE PREEMPTED BY FEDERAL LAW ................................................ 23 

1. Subsection (a)(2) and Section (d) would violate the public’s First 
Amendment Freedom of Speech rights ................................................... 23 

2. Subsection (a)(2) and Section (d) would be preempted by federal 
law ............................................................................................................ 23 

III. CONCLUSION .................................................................................................................... 24 

 
 
 
 
 
4849-9633-4872.04 
63299.00004  



 

 

 T  206.624.3600 1001 Fourth Avenue, Suite 4500 
 F  206.389.1708 Seattle, Washington 98154-1192 

HARRY EDWARD GRANT 
206.389.1574 

hgrant@riddellwilliams.com 
 

 

April 3, 2014 

VIA EMAIL AND FIRST CLASS MAIL 

George V. Alexeeff, Ph.D., D.A.B.T. 
Director 
Office of Environmental Health Hazard Assessment 
Po Box 4010 
Sacramento, CA  95812-4010 
P65Public.Comments@oehha.ca.gov 

Re: APTCO, LLC’s Comments in Opposition to Proposed Section 25904, Listings by Reference 
to the California Labor Code 

Dear Dr. Alexeeff: 

These comments are submitted on behalf of APTCO, LLC, a Delano-based company that 
manufactures grape boxes and wine “shippers” for California’s table grape and wine producers.  
APTCO takes this opportunity to comment again on the Office of Environmental Health Hazard 
Assessment’s (OEHHA) proposed Labor Code listing regulation. 

I. INTRODUCTION 

APTCO has already spent thousands of dollars to oppose the invalid provisions of OEHHA’s last 
proposed Labor Code regulation.  It is inexcusable and a violation of the due process rights of 
companies like APTCO that they should be required to spend substantial amounts of money 
continuing to oppose these periodic permutations of a Labor Code listing regulation.  It is poor 
regulatory practice that OEHHA continues to spend the public’s resources proposing a regulation 
that violates California law, ignores Proposition 65 case law and disregards the principles of 
fundamental fairness and due process. 

Instead of eliminating each invalid provision of the original proposed Labor Code regulation after 
APTCO and other commentators extensively analyzed for OEHHA why the original version would 
have exceeded the scope of its well-defined statutory authority under Proposition 65, and instead 
of staying within the bounds of the statutory authority which Proposition 65 gives OEHHA and 
which the courts have established for OEHHA several times over the past 25 years, OEHHA 
continues to reinterpret the meaning of “within the scope of the federal Hazard Communication 
Standard” in an apparent effort to list chemicals under Proposition 65 from the National 
Toxicology Program’s (NTP) Report on Carcinogens (RoC) without scientific review. 

mailto:P65Public.Comments@oehha.ca.gov
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OEHHA now claims that “within the scope of the federal Hazard Communication Standard” (HCS) 
means it may list chemicals by reference to Safety Data Sheet (SDS) “information” rather than by 
reference to chemical “identifications” or “classifications.”  Proposition 65, however, authorizes 
OEHHA to list only “substances identified by reference in Labor Code Section 6382(d)” (emphasis 
added). 

The courts have held since 1989 that substances “identified” by reference in Labor Code Section 
6382(d) refers only to those substances the federal Occupational Safety and Health Administration 
(OSHA) requires to be classified or “identified” as hazardous substances or carcinogens.  E.g., 
Styrene Information and Research Center (SIRC) v. OEHHA, 214 Cal. App. 4th, 1082, 1089-90 (2012).  
The courts have never held that Labor Code Section 6382(d) refers to those substances for which 
OSHA requires certain “toxicological information” to be included on SDSs. 

OEHHA claims that this proposed regulation “clarifies an existing process already used by OEHHA 
for listing and de-listing chemicals under Proposition 65,” misleading the public into believing that 
this Labor Code regulation is valid because it merely explains how OEHHA has always listed 
chemicals by reference to Labor Code Section 6382(d).  In reality, OEHHA is attempting with this 
proposal to expand its listing authority with a novel method for listing chemicals under Proposition 
65. 

OEHHA does not tell the public that it has never listed chemicals from NTP and International 
Agency for Research on Cancer (IARC) listings based on SDS “information.”  It does not tell the 
public that OSHA does not consider NTP and IARC “information” that may be in a SDS to constitute 
“identifications” of a chemical as a carcinogen for purposes of hazard communication in the 
workplace.  OEHHA also does not tell the public that the courts have never ruled that Proposition 
65 authorizes OEHHA to list chemicals by reference to SDS “information.” 

OEHHA does not even state in proposed Subsection (a)(2) that it is proposing for the first time to 
find that chemicals are “known to the state to cause cancer” when they are not classified as 
carcinogens in the HCS.  And the words “Safety Data Sheets” are not even mentioned in proposed 
Subsection (a)(2).  This proposed regulation borders on being administrative sleight of hand. 

Finally, not only has OEHHA disregarded the economic impact to the public of continuing for over 
a year to propose invalid interpretations of its Labor Code listing authority, and of proposing a 
Labor Code regulation three times in the past six years – each time with a different interpretation 
of its listing authority, but OEHHA claims in its Initial Statement of Reasons (ISOR) that it relied on 
an Economic Impact Analysis (EIA) to find that this proposed regulation will have no economic 
impact to the public.  ISOR at 3.  OEHHA’s EIA, however, does not contain any facts or data to 
support its finding of “no economic impact.”  EIA at 9.  It appears that OEHHA, again, did not 
perform an EIA.  See EIA at 9. 
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II. DISCUSSION 

A. PROPOSED SUBSECTION (a)(2) IS ENTIRELY OUTSIDE THE BOUNDS OF OEHHA’S 
STATUTORY AUTHORITY AND MUST BE WITHDRAWN OR REWRITTEN TO EXPLAIN THAT 
OEHHA MAY LIST ONLY FROM OSHA’S LIST OF CARCINOGENS IN SUBPART Z OF THE 
FEDERAL HAZARD COMMUNICATION STANDARD 

Proposed Subsection (a)(2) provides: 

(a)  Pursuant to Section 25249.8(a), of the Act, a chemical shall be 
included on the list of chemicals known to the state to cause cancer 
or reproductive toxicity if it is a substance identified by reference in 
Labor Code Section 6382(b)(1) or by reference in Labor Code 
Section 6382(d) as causing cancer or reproductive toxicity. 

. . . . 

(2)  A Chemical shall be included on the list if it is within the scope of 
the Federal Hazard Communications Standard and is identified in the 
most recent version of Title 29 of the Code of Federal Regulations, 
part 1910.1200, adopted by the federal Occupational Safety and 
Health Administration, as causing cancer or reproductive toxicity 
based on sufficient animal or human evidence. 

OEHHA explains in its ISOR (not in the proposed regulation itself) that this provision 
means it will list chemicals under Proposition 65 based on the SDS Rule located in 
Appendix D of the HCS. ISOR at 6-8. 

HCS Appendix D provides: 

A safety data sheet (SDS) shall include the information specified in 
Table D.1 under the section number and heading indicated for 
sections 1-11 and 16.  If no relevant information is found for any 
given subheading within a section, the SDS shall clearly indicate that 
no applicable information is available.  Sections 12-15 may be 
included in the SDS, but are not mandatory. 
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Table D.1—Minimum Information for an SDS 

Heading Subheading 

. . . . 
 
2.  Hazard(s) identification 

 

 

11. Toxicological information 

 
 
(a)classification of the chemical in 
accordance with paragraph (d) of § 
1910.1200; 

 

Description of the various 
toxicological (health) effects and the 
available data used to identify those 
effects, including: 
. . . 
 
(e) Whether the hazardous chemical 
is listed in the National Toxicology 
Program (NTP) Report on 
Carcinogens (latest edition) or has 
been found to be a potential 
carcinogen in the International 
Agency for Research on Cancer 
(IARC) Monographs (latest edition), 
or by OSHA. 

  

OEHHA explains what Subsection (a)(2) means in its ISOR: 

Subsection (a)(2) of the proposed regulation describes the process by 
which OEHHA identifies chemicals or substances that are “within the 
scope” of the federal Hazard Communication Standard. 

. . . 

New Mandatory Appendix D of the 2012 version of the federal 
Hazard Communication Standard provides that a “safety data sheet 
(SDS) shall include the information specified in Table D.1…” 
(emphasis added).  Item 11 of Table D.1 is entitled “Toxicological 
Information” and states that the SDS must include a description of 
the various toxicological (health) effects and the available data used 
to identify those effects, including: 

…“(e) Whether the hazardous chemical is listed in the National 
Toxicology Program (NTP) Report on Carcinogens (latest edition) or 
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has been found to be a potential carcinogen in the International 
Agency for Research on Cancer (IARC) Monographs (latest edition), 
or by OSHA”… 

Because Mandatory Appendix D of the Hazard Communication 
Standard requires a safety data sheet to disclose that a workplace 
chemical is listed in the NTP Report on Carcinogens or has been 
found to be a potential carcinogen in the IARC Monographs, such 
chemicals clearly fall “within the scope” of the federal Hazard 
Communication Standard for purposes of Labor Code Section 
6382(d), and therefore must be included on the Proposition 65 list. 

ISOR at 6-7 (italics and underlining are OEHHA’s). 

The analysis below will show that Proposition 65 permits OEHHA to list by reference to the HCS 
only those chemicals that: 1) have been identified or classified; 2) in the HCS; 3) by OSHA; and 4) as 
carcinogens.  OSHA does not identify or classify chemicals as carcinogens in its SDS rule, nor has 
OSHA ever identified carcinogens in its SDS rule.  Proposition 65 uses the term “identified”, and so 
the courts have always held that OEHHA’s authority extends only to those chemicals that have in 
fact been classified or identified as carcinogens.  They have never held that OEHHA can list 
chemicals as “known to the state to cause cancer” based on toxicological  information. 

OEHHA’s provision in Subsection (a)(2) that “[a] Chemical shall be included on the list if it is . . . 
identified in the most recent version of Title 29 of the Code of Federal Regulations, part 
1910.1200” (emphasis added) is consistent with Proposition 65 and the established case law.  
OEHHA, however, must rewrite the proposed rule to state clearly that that it will only list those 
substances that are in fact identified by OSHA as carcinogens in the HCS. 

1. The Courts have established for OEHHA what “within the scope of the federal 
Hazardous Communication Standard” means without reference to the SDS rule. 

OEHHA implies that its proposal to list by reference to SDSs is justified by describing the 2012 
version of the SDS rule as “new” in its ISOR.  See ISOR at 7.  The 2012 version of this rule is not 
“new,” however.  It existed in its present form in 1986, when Proposition 65 was enacted, except 
for a few minor, non-relevant amendments, such as to the formatting of SDSs.  Compare HCS 1983 
& HCS 1986, 29 C.F.R. § 1900.1200(g), with HCS 2012, 29 C.F.R. § 1900.1200(g) & Appendix D 
(1983 & 1986 versions are attached). 

Most importantly for purposes of proposed Subsection (a)(2), the toxicological “information” 
subsection of the SDS rule, which OEHHA is now proposing to list from, also has not changed since 
1986.  See id.  OSHA plainly explains this fact on its website: “Section 11. Toxicological Information.  
This section contains no new requirements other than format.” 
https://www.osha.gov/dsg/hazcom/side-by-side.html (last visited Mar. 31, 2014).  OSHA has 

https://www.osha.gov/dsg/hazcom/side-by-side.html
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retained in the 2012 HCS the provision requiring a notation on SDSs of NTP and IARC information.  
It made that clear.  OEHHA has ignored OSHA’s clarity by claiming that the OSHA rule is “new” in 
order to justify a “new” interpretation of its listing authority. 

OEHHA’s new interpretation is not legally justified because OEHHA is only permitted to refer to 
mandatory chemical “identifications” or “classifications” in the HCS for Proposition 65 listings, as 
will be shown below. The rule addressing mandatory identifications or classifications is located in 
29 C.F.R. § 1919.1200(d) and its corresponding Appendix A, not in the SDS rule, which is located in 
29 C.F.R. § 1910.1200(g) and Appendix D.  It is 29 C.F.R. § 1910.1200(d)(3) (formerly §§ (d)(3) and 
(d)(4)) and Appendix A § A.6.4.2, from which the substances “within the scope of the federal 
Hazard Communication Standard” can be found, as the California Courts of Appeal have explained 
over the years. 

In 1989, 2011 and 2012, the Courts of Appeal interpreted for OEHHA what this phrase means.  
Each court held that it means that OEHHA may list only those substances that have been identified 
by OSHA as carcinogens or reproductive toxins in the HCS, and they all held that the way OSHA 
identifies chemicals as carcinogens or reproductive toxins in the HCS is by means of mandatory 
presumptions, which the courts described as OSHA’s “floor lists.”  The floor lists contain the 
substances that OSHA mandates that all manufacturers must classify as carcinogens or 
reproductive toxins.1 

The Court of Appeal in AFL-CIO v. Deukmejian, 212 Cal. App. 3d 424, 435-38 (1989), addressed the 
Labor Code Listing Mechanism and explained what the Proposition 65 Labor Code listing 
mechanism’s reference to Labor Code Section 6382(d) means.  The Court examined the language 
in Proposition 65 and the intent expressed in Proposition 65’s ballot initiative and found that 
listing by reference to the HCS means that the Proposition 65 list was meant to include substances 
which “are presumed conclusively by HCS to be carcinogens.”  Id. at 437.  The Court explained that 
“the HCS defines as ‘carcinogens’ all substances listed by IARC in categories 1 and 2 as well as 
substances identified and listed by NTP as known or probable human carcinogens . . . and certain 
other substances listed by OSHA.”  Id. 

The Deukmejian Court examined the HCS to determine OEHHA’s listing authority.  The HCS that 
the Court examined contained the same SDS rule as the current HCS, but the Court did not even 
mention that the SDS rule was relevant to the substances OEHHA is permitted to list under 
Proposition 65.  This makes sense because OSHA requires “classifications” in the section of the HCS 
the Court analyzed, but OSHA requires only “information” in SDSs. 

                                                      
1
 Because OSHA eliminated the American Conference of Governmental Industrial Hygienists (ACGIH) “floor list” from 

the 2012 HCS, which OEHHA had been authorized to refer to for reproductive toxin Proposition 65 listings, OEHHA is 
no longer authorized to list reproductive toxins on Proposition 65 by reference to the HCS, as OEHHA acknowledges in 
its ISOR. 
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The Court of Appeal in Chamber of Comm. v. Brown, 196 Cal. App. 4th 233, 261 (2011), agreed with 
the Deukmejian Court’s analysis.  Likewise, the Court did not mention the SDS rule.  It held that 
although “Labor Code Section 6382, subdivision (d), does not expressly refer to any listing source, . 
. . [this section’s] explicit reference to ‘substances within the scope of the federal [HCS]’ . . . 
provides a clear roadmap to the listing sources it embraces.”  It explained that those sources were 
located in subparts (d)(3) and (d)(4) of the HCS, which were the provisions containing what the 
Court described as “floor lists.”  Id.  The Court concluded:  “In light of the established regulatory 
history, the reference in Section 25249.8, subdivision (a), to Labor Code Section 6382, 
subdivision (d), which, in turn, refers to any substance ‘within the scope of the federal [HCS]’ (Lab. 
Code, § 6382, subd. (d)), reflects an intent to encompass the ‘floor lists’ . . . .”  Id. at 264.  The 
sources listed in section (d)(4) were the NTP’s RoC, the IARC Monographs and OSHA’s list of 
hazardous substances in 29 C.F.R. section 1910, subpart Z .  Id. at 261-62. 

Finally, the Court of Appeal in SIRC v. OEHHA, 210 Cal. App. 4th 1082 (2012) agreed with the 
established holding that the Labor Code’s reference to “substances within the scope of the HCS” 
was meant to encompass the “floor lists.”  Id. at 1089-90.  The Court did not hold that this phrase 
was meant to encompass Mandatory Appendix D’s required toxicological information.  See id.  It 
explained the basis of its holding:  “The HCS ‘was created in 1983’ [citation omitted] . . . . Two 
provisions of the HCS require a manufacturer, importer or employer to treat a chemical as a 
hazardous substance if it is identified as such by certain sources . . . . One such provision is relevant 
to the present matter.  Subpart (d)(4) identifies the following sources as establishing that a 
chemical is ‘a carcinogen or potential carcinogen for hazard communication purposes:  (i) National 
Toxicology Program (NTP), Annual Report on Carcinogens (latest edition);  (ii) International Agency 
for Research on Cancer (IARC) Monographs (latest editions); or (iii) 29 C.F.R. part 1910, subpart Z, 
Toxic and Hazardous Substances, Occupational Safety and Health Administration.’ ”  Id. at 1090 
(italics and citations omitted). 

In sum, the HCS rule requiring “classifications” or “identifications” is the only rule which relates to 
OEHHA’s listing power.  OSHA amended this relevant rule by eliminating two “floor lists”—the 
IARC’s and the NTP’s—but retained its own “floor list.”  OEHHA is not permitted to reinterpret its 
listing authority as a result of this amendment because the Courts’ established holdings were clear 
and still apply: OEHHA can list from OSHA’s “floor list” of carcinogens. 

In analyzing the particular facts in Brown, the Court noted that although the specific language in 
Labor Code Section 6382(b)(1) or (d) has not changed since Proposition 65 was enacted, the lists of 
hazardous substances which are located within the HCS have changed throughout the years. The 
Court found also that Proposition 65 “anticipates change” because it mandates an annual revision 
of the Proposition 65 list, for example by listing or de-listing substances according to changes in 
the referenced lists.  See Brown, 196 Cal. App. 4th at 258.  The Court did not go on to find, 
however, that Proposition 65 authorizes OEHHA to change its own listing authority when OSHA’s 
“floor lists” change.  See id. See also, SIRC v. OEHHA at 1097. 
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The HCS’s mandatory lists changed in 2012, but OEHHA’s listing authority to list from OSHA’s 
mandatory lists has not changed.  The fact that OEHHA is permitted now to list from only one list 
does not mean that it can simply write a regulation that would expand its listing authority for the 
first time in 28 years to list by reference to a different, non-relevant rule in the HCS.  And it does 
not mean that OEHHA can expand its listing authority for the first time in 28 years to  refer to 
toxicological “information” in the HCS rather than actual carcinogen “identifications” or 
“classifications” in the HCS in order to list chemicals as “known” to cause cancer.2 

OEHHA tells the public on its website that “[r]ecognizing that compliance with Proposition 65 
comes at a price, OEHHA is working to make the law’s regulatory requirements as clear as possible 
and ensure that chemicals are listed in accordance with rigorous science and in an open public 
process.”  OEHHA, Proposition 65 in Plain Language, 
http://www.oehha.ca.gov/prop65/background/p65plain.html.  To remain true to this commitment 
OEHHA must withdraw its proposal to list chemicals by reference to SDS information.  Listing in 
this manner is legally unjustified and would have the effect of allowing OEHHA to circumvent 
rigorous scientific review. 

Importantly, the courts preclude administrative agencies from offering a new interpretation of 
their authority that rejects the interpretation which has been definitely adopted by a court as its 
own.  E.g., Henning v. Industrial Welfare Commission, 46 Cal. 3d 1262, 1270 (1988) (noting also 
that an administrative agency cannot “change its mind” with a new construction).  For that reason 
too, OEHHA cannot adopt Subsection (a)(2) as proposed. 

2. OEHHA has concluded that the original ACGIH “floor list” is no longer a definitive 
source for identifying chemicals by reference to the HCS; likewise, the NTP and 
IARC lists are no longer definitive sources for identifying chemicals by reference to 
the HCS. 

OEHHA explains in its ISOR that it can no longer list from the ACGIH list.  ISOR, p. 7.  This list was 
one of OSHA’s floor lists—just as was the NTP’s, the IARC’s and OSHA’s.  For the same legal 
reasons that OEHHA can longer list from the ACGIH list by reference to the HCS, OEHHA may no 
longer list from the NTP’s and IARC’s lists by reference to the HCS.  It is confusing and unclear, and 
it is not supported by the law for OEHHA to propose a regulation allowing it to list from the NTP’s 
and IARC’s lists while recognizing that it can no longer list from the ACGIH’s list.  There is no 
principled or legal difference. 

                                                      
2
 Subsection D.1.3 of Appendix D requires that SDSs contain in Section 2 the “classification of the chemical in 

accordance with paragraph (d) of § 1910.1200.”  Under the HCS, chemicals that are not classified as carcinogens in the 
HCS in accordance with paragraph (d) of § 1910.1200 and its corresponding Appendix A, could nevertheless have 
corresponding SDSs that contain NTP and/or IARC information in Section 11 if those organizations have classified the 
chemicals as carcinogens or potential carcinogens. 

http://www.oehha.ca.gov/prop65/background/p65plain.html
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3. OEHHA’s emphasis on two words in Appendix D — “mandatory” and “shall” — to 
justify why it now proposes to list from SDS “information” is arbitrary and 
capricious. 

OEHHA highlights the words “mandatory” and “shall” from the SDS rule to justify its proposed new 
listing authority: “Safety Data Sheets (Mandatory) . . . . A safety data sheet shall include the 
information specified in Table D-1. . . .” 29 C.F.R. § 1910.1200, App. D (emphasis added). 

The use of the words “mandatory,” “shall” and “require” in the SDS rule refers to what OSHA 
requires to be in the content and format of an SDS and is not relevant to the “mandatory” 
carcinogen lists the courts have established that OEHHA can list from, as can be seen from reading 
the SDS rule and from following the case law analysis above.  As with OEHHA’s now withdrawn 
“Director’s List” proposal in the last version of this proposed regulation, it is arbitrary and 
capricious for OEHHA to propose and require the public to submit written comments objecting to 
a rule that would give OEHHA the authority to list under Proposition 65 based on several words 
that OEHHA has pulled completely out of context in order to expand its listing authority. 

OEHHA ignores the Courts of Appeal’s established interpretation of its Labor Code listing authority 
and instead rests its listing authority solely on two words—“mandatory” and “require,” which it 
emphasizes out of context to the point of distortion. 

OEHHA’s purported legal basis for proposed Subsection (a)(2) is the following: “chemicals clearly 
fall ‘within the scope of the federal Hazard Communication Standard’” because “Mandatory 
Appendix D of the Hazard Communication Standard requires” NTP and IARC information for such 
chemicals.  (ISOR at 7, emphasis is OEHHA’s). 

Appendix D is “mandatory,” because OSHA requires that all manufacturers provide SDSs.  In 
addition, OSHA “requires” certain toxicological information in an SDS and in a particular format.  
Neither these words nor the SDS rule relates to chemical classifications as carcinogens.  In 1989, 
2011 and 2012, the Courts of Appeal analyzed a version of the HCS that contained the same SDS 
rule.  If OEHHA’s new interpretation were legally justified, the courts would have said that OEHHA 
may refer to both classifications and information in the HCS for Proposition 65 listings. They did 
not, which precludes OEHHA from proposing its new interpretation. 

4. The 2012 HCS amendments are irrelevant to OEHHA’s listing authority and 
therefore cannot justify expanding its authority in Subsection (a)(2). 

OEHHA states on page 7 of its ISOR: 

In March 2012, OSHA extensively amended the regulations contained 
in Title 29, C.F.R. section 1910.1200 . . . . New Mandatory Appendix D 
of the 2012 version . . . provides that a “safety data sheet (SDS) shall 
include the information specified in Table D.1 . . . “(emphasis added). 
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By emphasizing the words “extensively,” “new” and “shall,” OEHHA implies that the 2012 changes 
require and justify a new interpretation of its listing authority.  There are several reasons why the 
2012 changes do not change how OEHHA’s listing authority. 

First, OSHA did not “extensively amend” the HCS from the standpoint of OEHHA’s authority under 
Proposition 65.  OSHA amended the way chemicals are classified in the HCS.  OEHHA does not 
classify chemicals when it refers to the HCS.  Proposition 65 authorizes it only to rely on OSHA’s 
mandatory classifications of chemicals.  In amending the way chemicals are classified, OSHA did 
eliminate several of the “floor lists” that OEHHA was permitted to list from, but this amendment 
does not change OEHHA’s listing authority to be able to list in a new way when it refers to the HCS.  
The courts have established that OEHHA’s authority is limited to the “floor lists.”  OEHHA cannot 
expand its authority from listing by reference to mandatory chemical identifications to listing by 
reference to SDS information, even if what is required to be in an SDS is “mandatory.”  See Cal. 
Gov’t Code § 11342.1 (all regulations “shall be within the scope of the authority conferred”) 
(2012). 

Second, as analyzed above, Appendix D is not “new.”  The HCS has always contained this 
purportedly “new” SDS rule OEHHA claims justifies a new interpretation, and OSHA simply 
amended SDS formatting requirements.  Furthermore, OEHHA’s misplaced emphasis on the word 
“shall” is analytically flawed—the word refers to what is required to be employed on an SDS, not 
to how a chemical is identified as a carcinogen. 

Finally, the people of California, through Proposition 65, give OEHHA its listing authority.  Not 
OSHA.  Not the HCS.  The relevant language in Proposition 65 has not changed.  OSHA’s 2012 HCS 
amendments therefore cannot be used to justify an expansion of OEHHA’ authority to list in a 
brand new way in order to be able to continue to list from the NTP’s RoC without scientific review.  
If OEHHA ever could have listed by referring to the SDS rule, then it would have been because 
Proposition 65 contained the word “information” in lieu of “identification,” and it would have 
been because the courts had established that this meant that OEHHA could list by reference to 
OSHA’s SDS information in lieu of OSHA’s mandatory classifications. 

5. Subsection (a)(2) must be rewritten to permit OEHHA to list only from OSHA’s 
mandatory list of carcinogens in Subpart Z of the HCS. 

The 2012 HCS provides that “[w]here OSHA has included cancer as a health hazard to be 
considered by classifiers for a chemical covered by 29 C.F.R. part 1910, Subpart Z, Toxic and 
Hazardous Substances, chemical manufacturers, importers, and employers shall classify the 
chemical as a carcinogen.”  29 C.F.R. § 1910.1200, App. A § A.6.4.2.  This is the only “floor list” 
OEHHA may refer to for Proposition 65 listings.  OEHHA must clearly state this in its proposed 
regulation. 
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6. OEHHA is required under the California Administrative Procedure Act (“APA”)  to 
choose the only two reasonable and legal alternatives. 

OEHHA states on page 4 of its ISOR: 

One alternative to the proposed regulation that was considered by OEHHA 
was to refrain from proposing a regulation at all.  This alternative was 
rejected because OEHHA believes that businesses subject to the Act should 
have the opportunity to know and understand the process by which OEHHA 
currently adds chemicals and substances to the Proposition 65 list via the 
Labor Code mechanism. 

OEHHA is required to consider reasonable alternatives that are less burdensome and equally 
effective.  Cal. Gov’t Code § 11346.2(b)(5)(A).  It is required to make a specific determination “with 
supporting information” that “no alternative considered by the agency would be . . . as effective 
and less burdensome to affected private persons than the adopted regulation.”  Id. at 
§ 11346.9(a)(4) (emphasis added). 

OEHHA’s justification for doing nothing is misleading because OEHHA does not “currently” add 
chemicals and substances to the Proposition 65 list by reference to SDS rules, so this proposal does 
not simply clarify OEHHA’s current procedures.  When OEHHA then claims in its ISOR that the “the 
proposed regulation does not impose any new requirement upon any business,” and therefore 
that “the proposed regulatory action will not have a significant statewide adverse economic 
impact directly affecting businesses,” it also misleads the public into believing that its proposed 
regulation is cost neutral.  It is neither.  Any regulation that impermissibly allows an agency to 
assert its authority over members of the public who are not already subject to its authority 
necessarily imposes “new requirements” and potentially could have “adverse economic impacts,” 
particularly with respect to Proposition 65 and the significant irreparable effect of its warning 
requirements. 

The only reasonable alternative to an unlawful regulation is to withdraw it.  See id.  See also id. at 
§ 11346.3(a) (state agencies must assess potential adverse impacts of regulations to avoid the 
imposition of unreasonable regulations); § 11349.1 (Office of Administrative Law (OAL) is required 
to return proposed regulations if agencies do not make the necessary alternatives determination). 

Proposed Subsection (a)(2) would circumvent the only reasonable and legal alternatives available 
to OEHHA: first, the Authoritative Bodies mechanism, which allows OEHHA to list from the NTP’s 
Report on Carcinogens (RoC) and the IARC Monographs; second, consideration by the Carcinogen 
Identification Committee (CIC). 

The Authoritative Bodies mechanism is more reasonable because it requires OEHHA to consider 
scientifically valid data which were not considered by an authoritative body that show that there is 
insufficient evidence of carcinogenicity from studies in human or experimental animals. See Cal. 
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Code Regs. tit. 27, § 25306(e)-(g).  This more robust and rigorous alternative offers the public a 
greater level of protection from unwarranted Proposition 65 listings.  Likewise, submitting 
chemicals listed from the NTP’s RoC to the CIC would better protect the public from unwarranted 
Proposition 65 listings. 

Because the public would be denied the opportunity to object to OEHHA’s imposed listings by 
reference to the proposed SDS rule, it is not reasonable that OEHHA would deny the public the 
benefits of and protections against potentially unwarranted listings afforded by the two existing 
legal and more reasonable alternatives.  Thus, this proposed regulation fails the “reasonable 
alternatives” balancing requirement under Section 11346.2(b)(5)(A) of the California APA. 

7. OEHHA again did not perform the required Economic Impact Analysis (EIA). 

OEHHA misleads the public on page 3 into believing that it performed the required EIA: 

“OEHHA also relied on the attached Economic Impact Analysis in 
developing the proposed regulation.” 

But on page 9 of the “Economic Impact Analysis,” it’s clear that OEHHA did not do one: 

OEHHA finds there will be no economic impact related to this 
proposed regulatory language.  The proposed regulation would not 
impose any costs because businesses are already subject to 
Proposition 65, nor would it propose any [sic] requirements on 
businesses.  The proposed regulation simply clarifies the process and 
criteria used to list chemicals under Proposition 65. 

OEHHA made the same two claims in the ISOR supporting the last version of this proposed 
regulation. When OEHHA’s Chief Counsel, Carol Monahan-Cummings, was asked at the June 17, 
2013 workshop regarding the prior version whether OEHHA had in fact performed the EIA, she 
admitted that it had not done one. 

The APA requires that the economic impact of a regulation be assessed for adverse impact on 
business enterprises and individuals.  Cal. Gov’t Code § 11346.3(c)(1).  An agency is required to 
assess how its proposal would affect the competitive advantages and disadvantages for 
businesses.  Furthermore, if a proposed regulation could have an estimated economic impact in an 
amount exceeding $50 million dollars, it is considered a “major regulation” and is subject to 
additional requirements.  Id. at §§ 11346.3, 11343.548. 

This proposed regulation gives OEHHA the authority to list chemicals from more sources than what 
Proposition 65 authorizes and without being required to review the underlying science.  This 
significant broadening of OEHHA’s scope of authority would necessarily increase the number of 
Proposition 65 listings and hence broaden Proposition 65’s regulatory effect on businesses, 
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products, consumers and industry.  Without scientific review of the listings, this proposed 
regulation is likely to require certain businesses to place false warnings on their products, 
adversely affecting those products, increasing prices, skewing markets and altering trade balances 
in industries such as agricultural packaging.  There is a marginal economic impact from OEHHA’s 
proposal, and OEHHA’s assertion that businesses are already subject to Proposition 65 fails to 
acknowledge or address this marginal adverse economic impact. 

OEHHA’s proposed expansion of its authority to require a Proposition 65 warning on the basis of 
information that appears on an SDS could have profound, adverse economic consequences.  SDS 
information is “inside the business” information for employers, employees and others with 
occupational skill and training who have contact with a chemical in a workplace setting and who 
require that information for handling or response.  A Proposition 65 warning, however, goes “on 
the product” (or wall of a business) and is outside the context of an occupation or a workplace.  
OEHHA’s proposed expansion of its authority in this rule would require an employer to warn to 
avoid lawsuits, even if the product would do no harm, solely because of SDS information.  The 
Proposition 65 warning would be received by individuals without occupational safety training or 
expertise, and would lead them to reject the product because of the stigma of the Proposition 65 
warning label, even though the product was not known to the state to cause cancer.  The 
ramifications of the Proposition 65 stigma would reverberate outside California into the global 
economy where California products must compete.  California citizens and employers would be 
deprived of making exports that would be deselected because of the improperly required 
Proposition 65 warning that was based on information on an SDS—not a classification by OSHA 
that the product is a carcinogen.  Similarly, Californians would be deprived of the option to 
purchase these products because some manufacturers and producers would simply not sell in 
California if forced to put the Proposition 65 warning on their product that this rule would 
impermissibly require. 

These are profound, adverse economic impacts, but OEHHA blithely announced that there was no 
economic impact of its proposed rule. 

In the SIRC v. OEHHA litigation, OEHHA was made aware of the impacts of unwarranted 
Proposition 65 listings, which could immediately cause de-selection of styrene-based products in 
California industries generating billions of dollars, and it was also made aware that this would 
harm not only those who produce and use styrene-based products, but also consumers, the 
environment and the public health.  See SIRC v. OEHHA, Sacramento Sup. Ct., Case No. 34-2009-
0053089-CU-JR-GDS (2009).  Its effect on packaging for agricultural products, for example, would 
have a significant adverse economic impact on the significant market worldwide for California 
table grapes. 

OEHHA was aware of the potential economic impacts of this proposed regulation but did not 
perform the required economic analysis.  OEHHA further was required to comply with the “major 
regulation” EIA provisions of the APA because it knew (or should have known) this proposed 



Office of Environmental Health Hazard Assessment 
April 3, 2014 
Page 14 

regulation could have an estimated economic impact exceeding $50 million.  Failure to comply 
with the APA’s EIA provisions nullifies a regulation.  Kings Rehab. Center, Inc. v. Premo, 69 Cal. 
App. 4th 215, 217 (1999).  OEHHA again has acted arbitrarily and abused its discretion by claiming 
“no economic impact” without performing the required economic impact analysis. 

OEHHA and the public would begin to have a clear idea of the widespread impact of this proposed 
regulation if OEHHA were to perform an EIA prior to adoption of its regulation for each chemical 
from the NTP’s listings that OEHHA now plans to propose to list on Proposition 65.  There are 
currently chemicals under consideration by OEHHA for potential listing by reference to the NTP’s 
RoC that OEHHA could have used in the required EIA to assess economic impact.  The public is 
entitled to know the effect of such potential listings so that it may effectively comment on and 
participate in this regulatory process.  See Cal. Gov’t Code § 11340 et seq. 

8. Subsection (a)(2) conflicts with and is contradictory to Proposition 65, the Labor 
Code, court decisions and existing statutory alternatives. 

The APA requires that regulations be “consistent,” which is defined as: 

[B]eing in harmony with, and not in conflict with or contradictory to, 
existing statutes, court decisions or other provisions of law. 

Id. at § 11349 (d); 11349.1(a)(4); 11343.2.  The APA further provides: 

[N]o regulation adopted is valid or effective unless consistent with 
and not in conflict with the statute [a state agency implements] and 
reasonably necessary to effectuate the purpose of the statute. 

Id. at 11342.2; 11350(b)(1).  See Ontario Community Foundation, 35 Cal.3d 811, 816 (1984) 
(regulations that are at variance with the statute they implement “must be deemed to ‘alter or 
amend the statute’ and ‘impair its scope’ and [are] void”) (quoting Woods v. Superior Court, 28 
Cal.3d 668, 679 (1981)). 

Subsection (a)(2) fails to comply with each of these requirements: 

 It conflicts with Proposition 65’s mandate to list chemicals under Proposition 65 only by 
reference to chemical “identifications;” 

 It conflicts with court decisions providing that OEHHA is only permitted to list chemicals by 
reference to OSHA’s mandatory “floor list” for carcinogen “identifications” or 
“classifications;” 

 It conflicts with the Department of Industrial Relations’ statutory scheme and its use of 
Labor Code section 6382(d) to list chemicals from OSHA’s “listings” on the Director of 
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Industrial Relations’ hazardous substances list only by reference to OSHA’s mandatory 
chemical identification or classification “listings.”  See Cal. Labor Code § 6382(a) (providing 
that the Director’s List is to be composed of substances “designated” in “listings” of other 
agencies). 

 It conflicts with and is not in harmony with the Authoritative Bodies’ mechanism or 
independent review of chemicals by the CIC; 

 It could not be reasonably necessary to effectuate the purpose of Proposition 65 if it 
permits OEHHA to find that chemicals are “known to the state to cause cancer” when 
OSHA has not in fact “identified” or “classified” such chemicals as carcinogens in the HCS; 

 It could not be reasonably necessary to effectuate the purpose of Proposition 65 if it is 
invalid under the case law, and if there are more reasonable alternatives. 

B. THIS REGULATORY PROCESS AND PROPOSED SUBSECTION (a)(2) VIOLATE THE PUBLIC’S 
RIGHT TO DUE PROCESS UNDER THE LAW. 

1. Proposed Subsection (a)(2) is arbitrary and capricious and consistent with 
OEHHA’s pattern in recent years of ignoring Proposition 65’s statutory language, 
established case law, rigorous scientific review and public participation. 

The Fourteenth Amendment protects individuals from unreasonable, arbitrary and capricious laws 
and regulations by affording them due process under the law.  See Goldberg v. Kelly, 397 U.S. 268 
(1970).  Hence, agencies are subject to administrative procedural rules to protect the public from 
regulations which have been promulgated without effective and meaningful notice and without 
effective opportunity to be heard.  Armistead v. State Personnel Board, 22 Cal.3d 198, 204 (1978).  
Rules which are made behind closed doors without public input are null and void.  Kings Rehab. 
Ctr., 69 Cal.App.4th at 217. 

The California Supreme Court highlighted the importance of effective notice and opportunity to be 
heard in Armistead v. State Personnel Board: 

A major aim of the APA was to provide a procedure whereby people to 
be affected may be heard on the merits of proposed rules. Yet we are 
here requested to give weight to section 525.11 in a controversy that 
pits the board against an individual member of exactly that class the APA 
sought to protect before rules like this are made effective. That, we 
think, would permit an agency to flout the APA by penalizing those who 
were entitled to notice and opportunity to be heard but received 
neither. 
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Under sections 11371(b), 11420 and 11440 of the APA, rules that 
interpret and implement other rules have no legal effect unless they 
have been promulgated in substantial compliance with the APA. 

Therefore section 525.11 merits no weight as an agency interpretation. 
To hold otherwise might help perpetuate the problem that more than 20 
years ago was identified in the First Report of the Senate Interim 
Committee on Administrative Regulations, Supra, as follows (at pp. 8-9): 

“The committee is compelled to report to the Legislature that it has 
found many agencies which avoid the mandatory requirements of the 
Administrative Procedure Act of public notice, opportunity to be heard 
by the public, filing with the Secretary of State, and publication in the 
Administrative Code. 

The committee has found that some agencies did not follow the act’s 
requirements because they were not aware of them; some agencies do 
not follow the act’s requirements because they believe they are exempt; 
at least one agency did not follow the act because it was too busy; some 
agencies feel the act’s requirements prevent them from administering 
the laws required to be administered by them; and many agencies . . . 
believe the function being performed was not in the realm of quasi-
legislative powers.” 

22 Cal.3d at 205-06. 

OEHHA fails to provide effective notice of the purpose and effect of this proposed regulation.  It 
misleads the public throughout this process by failing to state clearly in proposed Subsection (a)(2) 
exactly what it intends to do, failing to give meaningful and legal reasons for what it proposes to 
do, and misleading the public throughout its ISOR. 

For example, by telling the public that it did not find any economic impact of its proposed 
regulation when it is apparent it did not perform an EIA, OEHHA has shown a complete disregard 
for the constitutional protections that the persons and businesses affected by OEHHA’s chemical 
listings are entitled to under the California and United States Constitutions. 

It is unreasonable, arbitrary and capricious for OEHHA to propose to list substances by reference 
to the SDS rule.  OEHHA has changed its mind too many times over the years to suit its own 
purposes without regard to what Proposition 65 provides and without regard to what the courts 
have established since 1989. 

This is OEHHA’s fourth interpretation of its Labor Code listing authority since 2008.  It proposed its 
first Labor Code regulation in 2008, and its interpretation then of its authority was more consistent 
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with the established holdings of the Courts of Appeal.  See OEHHA, “Pre-Regulatory Workshop” 
slides, June 17, 2008, located on OEHHA’s website.  Since then, OEHHA not only has changed its 
mind three times, as shown below, but it has repeatedly violated the due process rights of the 
public.  For example: 

 In 2009, OEHHA attempted to list styrene and vinyl acetate based on insufficient evidence 
in both humans and animals, despite the fact that Proposition 65 requires chemicals to be 
“known” to cause cancer, and despite that as far back as 1989, the Deukmejian Court 
explained throughout its decision that “known” to cause cancer would require at least 
“sufficient evidence” of carcinogenicity.  See Deukmejian, 212 Cal.App.3d at 437, 439. 

 In 2013, OEHHA attempted again to list styrene, this time based on a listing in the RoC that 
incorporated the same evidence the IARC had considered that the Court in 2012 had held 
was insufficient for a Proposition 65 listing, and despite that the RoC’s listing was being 
disputed nationwide.  See January 4, 2103 Notice of Intent to List (NOIL) for styrene. 

 OEHHA failed to tell the public in its January 4, 2013 NOIL for styrene that it had 
reinterpreted its Labor Code Listing authority by reference to the HCS – its second 
interpretation since 2009.  OEHHA also failed to tell the public that the reason it had 
reinterpreted it listing authority was that OSHA had amended the HCS to delete the NTP’s 
RoC as a presumptive list of carcinogens, and that therefore it was proposing to list styrene 
based on a “choice” OSHA offers to chemical classifiers rather than a “mandatory 
classification.” 

 In the Spring of 2013, OEHHA proposed a Labor Code regulation that ignored the clear 
language of Proposition 65 and the established holdings of the Courts of Appeal by 
proposing to list from the Director’s List, and by proposing to list from the NTP’s and IARC’s 
lists by reference to OSHA’s “choice” rather than by reference to OSHA’s “mandatory 
classification.”  See May 17, 2013 Request for Public Participation and accompanying 
proposed regulation and Draft ISOR. 

 In August of 2013, OEHHA entered into a consent decree with the Sierra Club in Sierra Club 
v. Brown, Alameda Sup. Ct., No. RGO7356881 (2007), in which it agreed through a 
settlement rather than by public participation to amend certain of its established 
procedures, such as to eliminate its “data call-in” public comment period provided for 
under the Authoritative Bodies mechanism.  See July 12, 2013 Declaration of Susan F. 
Fiering and attached Stipulation for Entry of Partial Consent Judgment and Order Thereon 
at ¶ 3.21, located at http://www.oehha.ca.gov/prop65/law/p65cases.html. 

 OEHHA ignored the decision of its CIC expert panel and the clear evidence showing a 
chemical does not cause cancer when it listed trichloroacetic acid on Proposition 65 in 
September of 2013. 

http://www.oehha.ca.gov/prop65/law/p65cases.html
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o At a CIC meeting on December 5, 2013, Committee Member David A. Eastmond, 
Ph.D., asked OEHHA staff members why they had listed trichloroacetic acid on 
Proposition 65 under the Authoritative Bodies Mechanism (the chemical in fact 
had been listed via the Labor Code mechanism) after the CIC had met and 
reviewed this chemical and had determined specifically that it could not be 
listed. See Transcript of the Dec. 5, 2103 Meeting of the CIC at 172-73. 

o Committee Member Eastmond stated: “Well, I remember this quite well.  There 
were six positive animal studies, and we concluded that they were not relevant 
to humans.  So we actually specifically addressed that issue on relevance. So 
unless there’s some other evidence that indicates these are relevant, it seems 
to me that it should not have been listed. . . And yet someone else, another 
committee, makes a decision, and it automatically trumps the decision of this 
body.”  Id. at 173-74. 

o Staff Counsel Kammerer responded:  “we have a ministerial duty to do it. So if 
it’s determined by another method to cause cancer, we follow that too. . . . 
We’re following Proposition 65, which we do not have the authority to alter the 
statute itself, and that’s the way the statute is written.”  Id. at 173-75 (emphasis 
added). 

o In response to another Committee Member’s questions, Dr. Zeise responded: 
“in this particular case, the International Agency for Research on Cancer 
reviewed the evidence for trichloroacetic acid, and we’re under the 
requirement for listing it via this Labor Code mechanism.”  Id. at 175. 

o OEHHA  stated the following in its July 26, 2013 NOIL for trichloroacetic acid, 
which was issued after the 2012 HazCom amendments and during the last Labor 
Code listing regulatory process: 

 The listing was based on Labor Code section 6382(b)(1) and Labor 
Code section 6382(d)(2).  OEHHA explained that “the Federal Hazard 
Communication Standard relies on chemical designations made by 
IARC.”  (Emphasis added.) 

 Even though the CIC had thoroughly reviewed the science underlying 
the IARC’s listing and determined that it was not sufficient to find 
that trichloroacetic acid met the standard of “known to the state 
cause cancer,” OEHHA told the public: “OEHHA cannot consider 
scientific arguments concerning the weight or quality of the evidence 
considered by the IARC when it identified these chemicals and will 
not respond to such comments if they are submitted.” 
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 On February 7, 2014, presumably to augment its new interpretation in this regulatory 
process, OEHHA issued an NOIL under the Labor Code mechanism in part by reference to 
the SDS rule. See NOIL for Pulegone. 

 On February 28, 2014, presumably to augment its new interpretation in this regulatory 
process, OEHHA issued another NOIL for chemicals under the Labor Code mechanism, 
again based in part by reference to the SDS rule.  See NOIL for Pentosan Polysulfate 
Sodium, Pioglitazone and Triamterene. 

OEHHA has frequently deprived the public of meaningful and effective public participation since it 
proposed its first Labor Code regulation.  In some cases, it even precluded all public participation.  
In this case, OEHHA must withdraw its proposal to list by reference to SDS information, because 
not only is it not supported by the law, but it violates the due process rights of every person or 
business that could be subject to Proposition 65 listings of chemicals that are not classified as 
carcinogens by OSHA in the federal HCS. 

2. Subsection (a)(2) is invalid because it is being proposed through a process that is 
not transparent, certain or clear. 

OEHHA has not remained true to its commitment to the public to ensure that its regulatory 
requirements are carried out “in an open public process,” yet it assures the public in its ISOR that it 
has complied with due process. 

PROBLEM BEING ADDRESSED BY THIS PROPOSED RULEMAKING 

. . . .  In order to ensure transparency, certainty and clarity for the 
general public, non-governmental organizations, and the business 
and enforcement communities, OEHHA is proposing a regulation for 
the Labor Code mechanism. 

ISOR at 2 (emphasis added). 

As shown above, Subsection (a)(2) is not transparent, certain or clear.  OEHHA does not even 
mention SDSs in the proposed rule or that it is proposing for the first time ever to list chemicals 
based on the HCS’s SDS rule.  The APA requires transparency, certainty and clarity in the 
regulation, in the ISOR and throughout the entire regulatory process.  E.g., Cal. Gov’t Code 
§ 11349.1. 

OEHHA is not transparent, certain or clear in its ISOR.  First, it waits to tell the public until page 
seven of its nine page document that it intends to list chemicals by reference to the SDS rule, and 
the only justification it gives for this novel listing method is to describe the SDS rule as “New 
Mandatory” Appendix D, and to highlight the words “shall” and “require.”  ISOR at 7. 
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Second, OEHHA implies that this regulation is meant simply to inform the public how it has been 
listing chemicals under the Labor Code for 28 years, rather than being straightforward and 
explaining that Subsection (a)(2) reflects a new interpretation of Proposition 65, and rather than 
justifying why it is authorized to list under an interpretation that contradicts Proposition 65 and 
the established case law. 

The following statements from the ISOR (with emphasis added) are misleading and confusing: 

• “The purpose of this proposed regulation is to clarify and explain to interested parties the 
way OEHHA identifies chemicals” (p. 2); 

• “OEHHA looks to the named sources identified in the specific subsections of the Labor 
Code” (p. 2); 

• “This proposed regulation will provide information and clarification to the interested 
parties regarding how OEHHA identifies chemicals” (p. 3); 

• “The proposed regulatory action does not impose any new requirements upon private 
persons or business because it clarifies an existing process already used by OEHHA for 
listing and de-listing chemicals under Proposition 65” (p. 4). 

OEHHA does not currently list chemicals based on the SDS rule, and the courts never held that it 
may list in this fashion.  OEHHA’s claim that it is merely proposing a rule that explains an 
established legal practice is misleading and false. 

C. PROPOSED SUBSECTION (d) IS INVALID BECAUSE IT IS ARBITRARY AND INCONSISTENT, 
CONFLICTS WITH OTHER LISTING MECHANISMS AND VIOLATES DUE PROCESS UNDER THE 
LAW. 

Proposed Subsection (d) is arbitrary and inconsistent because it is based on OEHHA’s assertion 
that the Labor Code Listing procedure is “essentially automatic,” but OEHHA does not propose in 
this subsection to “essentially automatically” remove chemicals from the Proposition 65 list that 
are no longer identified by reference in Labor Code Section 6382(b)(1) or Section 6382(d). See Cal. 
Gov’t Code §§ 11342.2, 11349.1(d)(4) (regulations must be consistent and must not cause a 
conflict in the statutory scheme).  OEHHA proposes to the public that chemicals will automatically 
be placed on the Proposition 65 list if they are identified by reference to the Labor Code without 
any further scientific review, but it also proposes to the public that when those chemicals are no 
longer identified by reference to the Labor Code, it will not take them off the Proposition 65 list 
until they undergo a different procedure involving scientific review. 

Moreover, OEHHA does not inform the public that its proposed delisting process means that 
chemicals could remain on the Proposition 65 list long after they have been delisted by the original 
listing body (and are not “known” to cause cancer). 
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It is arbitrary and inconsistent to deny the public the benefit of the Authoritative Bodies listing 
mechanism’s scientific review process or the benefit of scientific review by OEHHA’s own experts 
for listing chemicals but, within the same proposed regulation, to deny the public the prompt 
removal of chemicals from the Proposition 65 list if they are no longer proven to cause cancer so 
that OEHHA may submit them to scientific review.  Id. 

OEHHA justifies this arbitrary procedure with the following: 

This subsection also explains that until the appropriate committee 
has considered whether the chemical must be delisted, the chemical 
remains on the list.  This will reduce potential confusion that could 
occur if a chemical were to be de-listed, and then relisted again if the 
committee determines it is known to cause cancer or reproductive 
toxicity, and is consistent with the de-listing processes used for the 
other three listing mechanisms. 

“Confusion” is not a reasonable justification to keep chemicals on the list which do not belong 
there based on Proposition 65’s language.  It is unlawful to require California businesses to be 
subject to Proposition 65’s warning requirements for any period of time if a chemical is not proven 
to cause cancer.  Moreover, it is alarmist and poor scientific practice for the public to be warned 
falsely that a product causes cancer.  Finally, OEHHA must justify to the public why it aims to be 
consistent with the other listing mechanisms when delisting chemicals but why it is proposing to 
be inconsistent with the other listing mechanisms when listing chemicals.  See Cal. Gov’t Code 
§ 11349.1(d)(4). 

This proposed regulation would violate the due process rights of the businesses and individuals 
who are subject to Proposition 65 warning requirements by failing to delist chemicals immediately 
upon findings by the original listing sources that the chemicals no longer cause cancer.  Proposed 
Subsection (d) is invalid because it arbitrarily and unlawfully subjects the public to two different 
procedures which could harm the public. 

D. OEHHA MUST REWRITE THIS PROPOSED REGULATION TO KEEP OEHHA WITHIN THE 
BOUNDS OF ITS STATUTORY LISTING AUTHORITY AND TO ELIMINATE AMBIGUITIES AND 
INCONSISTENCIES. 

1. OEHHA must completely rewrite Subsection (a)(2) so that it is clear and readily 
understandable, so that it accurately reflects OEHHA’s listing power, and so that it 
eliminates any reference to “reproductive toxicity.” 

There is no valid way to write Subsection (a)(2) as proposed by OEHHA  because agencies are 
never authorized to adopt regulations that go beyond or do not accurately reflect their statutory 
authority and duties.  As shown above, the only permissible way to write Subsection (a)(2) would 
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be to explain clearly within the regulation that OEHHA will list only by reference to OSHA’s 
remaining “floor list.” 

OEHHA is obligated to explain to the public in its regulation what it does as an agency which 
carries out its Proposition 65 listing duties.  The regulation—not the ISOR—must give the public 
the relevant information.  OEHHA is obligated in its ISOR to explain the reasons and justifications 
for its regulation.  The ISOR is not meant to contain the regulation’s content. 

Subsection (a)(2) is written as a statute—not as a permissible regulation explaining how OEHHA is 
permitted to list chemicals  by reference to the HCS.  The only transparent thing OEHHA has done 
is to draft its regulation as if it were a statute that broadens the scope of its listing authority.  
Moreover, OEHHA’s regulation fails to satisfy the cardinal requirements of the APA.  Agencies may 
promulgate regulations that reasonably interpret the statute they implement, explain specifically 
how they perform their authorized statutory duties or define terms that the public may not 
understand.  See Cal. Gov’t Code § 11342.2.  Regulations must also be clear and consistent with an 
agency’s delegation of authority.  Id. at 11342.1-.2.  They must not be confusing or use undefined 
terms, they must be readily understandable, they must not have more than one meaning, and 
they must avoid technical terms.  Id. at 11342.580; 11349 et seq. OEHHA’s regulation does not 
satisfy any of these requirements. 

It does not interpret Proposition 65 or its reference to Labor Code sections 6382(b)(1) and (d), it 
does not explain how OEHHA performs its duties, and it does not define any terms in the statutes.  
Most importantly, it is impossible for the public to know which chemicals in the HCS OEHHA has 
the authority to list under Proposition 65. 

Subsection (a)(2) must accurately state OEHHA’s listing authority, and it also must provide an 
accurate citation to this floor list.  Id.  The 2012 HCS provides that “[w]here OSHA has included 
cancer as a health hazard to be considered by classifiers for a chemical covered by 29 C.F.R. Part 
1910, Subpart Z, Toxic and Hazardous Substances, chemical manufacturers, importers, and 
employers shall classify the chemical as a carcinogen.”  29 C.F.R. 1910.1200, App. A § A.6.4.2.  This 
is the only “floor list” OEHHA may refer to for Proposition 65 listings.  Any reference to the HCS 
SDS rule in this proposed Labor Code regulation is misplaced. 

OEHHA also must also eliminate the words “reproductive toxicity” from Subsection (a)(2) because, 
as OEHHA acknowledges in the ISOR, OSHA has eliminated the ACGIH “floor list” from the 2012 
HCS.  This amendment has eliminated the ACGIH list as a reference for Proposition 65 reproductive 
toxicant listings.  See ISOR at 7. 

2. Subsection (a)(1) is ambiguous. 

In Subsection (a)(1), OEHHA should move the phrase “based on sufficient animal or human 
evidence” to the end of the subsection, after the three subparts, and it should clarify the phrase to 
provide that OEHHA will not include chemicals on the Proposition 65 list from Groups 1, 2A or 2B 
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“unless the IARC chemical listings are based on at least sufficient human or sufficient animal 
evidence.”  OEHHA’s Proposition 65 listing analysis cannot stop at the point of determining a 
chemical is on the IARC Group’s 1, 2A or 2B lists.  It must go to the next step to find the chemical is 
known to the state to cause cancer based upon sufficient human or animal evidence. 

E. SUBSECTION(a)(2) AND SECTION (d) WOULD VIOLATE FREEDOM OF SPEECH AND ARE 
PREEMPTED BY FEDERAL LAW. 

1. Subsection (a)(2) and Section (d) would violate the public’s First Amendment 
Freedom of Speech rights. 

OEHHA’s proposed regulation could have the effect of compelling businesses to provide false 
warnings on their products stating that the products are known to the state to cause cancer.  The 
First Amendment right of freedom of speech includes the right not to speak.  Zauderer v. Office of 
Disciplinary Counsel, 471 U.S. 626, 651 (1985).  This right protects commercial speech, and it 
extends to statements of fact and opinion.  Id.; Riley v. National Fed’n of the Blind, 487 U.S. 781, 
797-98 (1988). 

This regulation impermissibly expands OEHHA’s authority to list chemicals without consideration 
of the scientific evidence which may show that those chemicals do not cause cancer.  California 
businesses could be required to make false and damaging statements about their products.  They 
could be required to comply with OEHHA’s opinion that a chemical causes cancer rather than with 
a known fact.  Proposition 65 is meant to protect against false warnings by requiring that OEHHA 
find that a chemical is “known” to cause cancer.  This proposed regulation would violate the 
freedom of speech rights of businesses compelled to comply with it. 

2. Subsection (a)(2) and Section (d) would be preempted by federal law. 

The proposed provisions of this regulation that are based on a new interpretation of OEHHA’s 
listing authority by reference to SDS information will create a conflict between Proposition 65 and 
federal HCS requirements.  When Proposition 65 was enacted, the HCS contained the floor lists 
referenced in 29 C.F.R. 1910.1200 subsections (d)(3) and (d)(4).  Because Proposition 65 gave 
OEHHA the authority to list only the chemicals within the HCS that were required to be identified 
under the HCS as carcinogens, a listing under Proposition 65 and its corresponding warning 
requirements would not have conflicted with an HCS required identification and HCS warning 
requirements. 

The amended HCS did not change OEHHA’s listing authority to list only from the HCS floor lists.  If 
OEHHA lists instead by reference to OSHA’s SDS rule, chemical listings under Proposition 65 
potentially would conflict with federal chemical classifications by chemical manufacturers.  This 
could create conflicting workplace requirements and product label warnings. 

OSHA amended the HCS in order to create uniformity within the United States and abroad: 
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The revisions to the HCS will standardize the hazard communication 
requirements for products used in U.S. workplaces, and thus provide 
employees with uniform and consistent hazard communication 
information.  Secondarily, because these revisions will harmonize the 
U.S. system with international norms, they will facilitate 
international trade. 

OSHA, “Final Rule Summary,” 77 FR at 17,604 (2012). 

In 1997, OSHA approved of the incorporation of Proposition 65’s occupational applications into 
the California Hazard Communication Standard to ensure that Proposition 65 would not create 
conflicts between the state and federal hazard communication standards and to ensure that 
Proposition 65 requirements would not place an undue burden on products distributed or used in 
interstate commerce.  Hazard Communications, 62 Fed. Reg. 31,159-01 (1997). 

OSHA reviewed the Proposition 65 statutory framework and corresponding OEHHA regulations 
which existed at that time and concluded that Proposition 65 would not create a conflict between 
the state and federal standards.  Id.  OSHA’s decision was based in part on the assumption that 
because “Proposition 65’s ‘list’ is based . . .  upon the ‘floor lists’ used in the Federal standard,” 
Proposition 65 listings based on a reference to the HCS would necessarily include the same 
chemicals that OSHA requires to be classified as hazardous.  Id. at 31,170-74. (citing the 
Proposition 65 Labor Code listing mechanism). 

A new OEHHA regulation which would permit conflicting chemical classifications will disrupt the 
uniformity and harmony which the federal HCS seeks to create and will undermine OSHA’s 1997 
approval of Proposition 65 within the state HCS. 

In Shell Oil Co. v. U.S. Dept. of Labor, 106 F.Supp.2d 15, 21 (D.C. Dist. Ct. 2000), the Court 
addressed issues related to the incorporation of Proposition 65 into the state HCS.  The Court 
found that OSHA’s approval of Proposition 65 into the state plan was based on OSHA’s conclusion 
that “there were in fact only a few technical differences between the regulatory scope of 
Proposition 65 and the federal standards.”  Id.  The Court noted that one reason the two schemes 
were found to be consistent was that a chemical would not appear on either list unless statistically 
significant evidence based on valid scientific principles supported its classification.  Id.  To the 
extent that this proposed regulation allows OEHHA to list chemicals under Proposition 65 which 
are classified as carcinogens by the NTP but which would not be classified under the HCS criteria as 
carcinogens, it is preempted by federal law.  See Id. 

III. CONCLUSION 

OEHHA has required the public for too many years and too many times to object to arbitrary and 
capricious actions that it has taken without regard to the economic interests of the California 
public, without regard to the legal and constitutional rights of the persons and businesses 
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affected, without regard to the established holdings of the California Courts of Appeal and without 
regard to the “rigorous science” it assures the public it will uphold. 

The United States Supreme Court held last year that “[n]o matter how it is framed, the question a 
court faces when confronted with an agency’s interpretation of a statute it administers is always, 
simply, whether the agency has stayed within the bounds of its statutory authority.”  City of 
Arlington v. Federal Communications Commission, 599 U.S. ___, 133 S. Ct. 1863 (2013) (emphasis 
added). 

The California courts will not allow OEHHA to continue to exceed the bounds of its statutory 
authority.  If OEHHA does not rewrite its proposed Labor Code regulation so that it accurately 
reflects its statutory listing authority, and so that the public can readily understand how OEHHA 
lists chemicals pursuant to the Labor Code listing mechanism, the courts will likely be required, 
once again, to explain to OEHHA what the phrase “substances within the scope of the federal 
Hazard Communication Standard” means. 

Sincerely, 

Harry Edward Grant 
Margaret Cerrato-Blue3 
 

of 
RIDDELL WILLIAMS P.S. 
 
cc: Mr. Scott Hakl, APTCO, LLC 
  
 
Attachments: 1983 federal Hazard Communication Standard 
  1986 federal Hazard Communication Standard 
 

                                                      
3
 California State Bar No. 162031 
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section is of the Act and Agency
proceduree.

f) Eflective døtes,The effective dateo
of the final standard are sbuctured
according to activity; that ie, information
being eent downst¡eam must be

yeån¡.

V.,{,utbority, Siþaturo and tho Standa¡d

r

n

Lirt of Subjecte in 29 CFR pût 1s10

Occupational eafety and health,
Hazard communication.
(Sec.6(b). s(c).
SraL tsg3, lssg
CFR Pa¡t tûr1¡ No.
9-€3 (48 FR 3s7

-. 
Signed et Waehington, D,G this Zlol day of

November lgtl:|.
Thomo G. Auchlør,
Assis_tont Secrctory for Occupotional Solety
ond Health.

PART I9IHAiIEIIDED]
Subpart 2 of Part 1910 of Title 29 of

the Code of a (CFR) ie
hereby ame ew
Í 1910.1200

$ 1910.120O ltczard communlcâüon,

e

conceming their haza¡de ie banemitted

:
accompliehed by meane of
comprehenaive haza¡d communica tion
progrsmB, which a¡e to include
container labeling and other forrrs of
warning, material eafety data eheete and
employee training.

(2) This occupational safety and
health etanda¡d is intended to add¡ess
compreheneivcly the iasue of evaluating
and communlcating chemical hazardg tó
employeea ln the manufacturing seclor,
and lo preempt âny state law pertaining
to lhis aubiect. Any etate which deeires

(b) Scope ond applìcotion (1) This
section requires chemical manufacturers
or importera to assess the haza¡ds of
chemicals which they produce or import,
and all employers in SIC Codes 20
through 30 (Divieion D. Standard

I
ch

they are exposed, by meana of a hazard
c oand
o sl eafety
dnd-
training In addition, thia eection
requiree distributort to hanom¡t the
ryqulred infornation to employers in
SIC Codes 20-s9.

(2) This aection applies lo any
chemical which is läiwn to beireaenr
ln the workplace in such a manner that
employeee may be expooed under
normal conditione of use or iD a
fo¡eaeeable emergen6.y.

(3) Thia gection appliea to laboratories
only as followg:

(i) Employera ehall eneure that labels

d;

¡ecelved with incoming ehipménts of
hazardous chemicale. and ensure lhåt
ùey-are readily acceesible to laboratory
employees; and,

(iii) Employers ehall enaure that
laboratory employeee are apprised of
the hazards of the chemicale ür their
workplecea in accordance with
paragrapb [h) of thie gection-

{al This aection doee not require
labeling of the followins cbemicals:

(i) Any peaticide as súch term ie
defìned in the Fede¡al lnsecticidé,

the Federal Food, Drq, snd Cosmetic
Act (21 U^s.C. 301 et oeq.) and
regulatione isaued under that Act, when

they are eubject to the labeling
labeling
Act by the

(iii) Any. distilled spirits 1Ueïe."ge
alcohole), wine, or malt beverage
intended fo¡ nonindust¡ial use, as such
termg are defined in the Federal Alcohol
Adminiehatio\ Act(Zz U.S.C. 201 et
beq.) and regulatione iesued under that

ling
by the

Firearme; and
(iv) Any consumer product or

hazardoug subgtance as those termg are
defined in the Consumer Product Safety
Act (15 U.S.C. ?O51 et eeq.) end Federal
Hazardoue Subetances Act (15 U.S.C.
72fl! el eeq.) reepectively, when eubiect

tandard
e Acte, or
Acts by

(5) Thie eection does not oppþ to:
(i) A¡y hazardous waote s¡ ruch term

is defìned by the Solid Waste Dispoeal
Act, as amended þ the Reeource
Conservation and Recovery Act of 19z6,
ee amended (42 U.S.C.'Âgoi er eeq.),
when subject to rcgulatione issued
under that Act by lhe Envi¡orunental
hotection Agency:

(ii) Tobacco ot tobacco producle;
(ili) Wood or wood pmducte:
(iv) Articlee; and,
(v) Foode, druge, or co$netics

intended for peraonal c.oneumption by
employeea while in.the workplace.

lc) Ðefinitìons. "A¡ticle" mearis a
manufactured item: (i) Which ie fo¡med
to a epecilìc ihape or desþ during
manufactu¡e; (iil which hae end usè
function(a) dependent in whÓle or in
part upon ite shape or design during end
uee; and [iii) which does not release, or
othenvise result in exposure to, a
hazardous chemical under normal
conditions of use,

"Asaigtant Secretary" means the
Aesistant Secretary of Labor for
Occupational'Safety and Health, U.S.
Department of Labor, or desþee.

"Chemical" means eny element,
chemical compound or mixture of
elementg and/or compounds,

"Chemical manufacturer" means an
employer in SIC Codeo 20 through 39
with a workplace where chemical(a) are
produced for use or dist¡ibution.

"Chèmical name" meqne the ecientific
designation of a chemical in accordance
with the nomenclatrue system
deVeloped by the International Union of
Pure and Applied Chemie.by (tupAC) or
dre Chemical Abstracts Serviôe (CnS)
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rulee of nomenclatu¡e, or a name whlch
will clearly identifu the chemical fo¡ the
purpose of conducting a hazard
evaluation.

"Combustible liquid" meau¡ any
liquid havinga lleehpoint at or above
100'F {37-8'C), but below 20o'F (93.3'C),
except any mixture having componenta
with flashpoints of 200'F ¡-os.e.C], or
higher. the total volume of which make
up Sl percent oî mo¡e of the totsl
volume of the mixture.

"Common name" meana any
deeignation or identification such ae
code neme, gqlg ¡nmþsr. trade name,
brand name or generic name used to
identify a chemical otber than by ita
chemical name,

"Gompresaed gae" means:
(l) A gas or mixture of gaeee having, ln

a container, an abgolute preesu¡e

n8,

regardleeo of tbe preeoure at Z0"F
(21.1'CJ: or

(ìü) A liquid heving a vg¡ror preeeure
exceeding rl0 psi at f00'F(32.8"C) ae
detersrined by ASTM ÍÆzÞzz.

"ContnineC'mean' any bag, barrel,
bottle, box. can. cylinder, d",ül re""úon
veeeel, etorage tank, or the líke that
container a hazardou¡ chemical. For
purposea of thi¡ eection, pipec or piping
systema a¡e not considered to be
containers.

"Designated representative" meang
any lndividual or organization to whom
an employee giver written authorization

'e rights under
or ceilified
t shall be
designated

rupreoentative without regard to written
employee authorization.

"Director" means lhe Director,
National ln¡titute for Occupatlonal
Safety and Health, U.S. Deparhrent of
Health and Human Sewices, or
deoþee,

"Distributor" medns a business, other
than a chemical manufacture¡ or
importer, which eupplies hazardou¡
chemicals to othe¡ di¡t¡ibutors or to

grounda maintenance peraonnel.
oecurlty p€taonn€l or non-¡esident
msnageneDt are generally not included"
unlese thelr iob performance routinely

involves potential exposure to
haza¡dous chemicale.

"Employer" mear¡s a person engaged
in a business within SIC Codeo 20
through 39 where chemicale a¡e eithe¡
ueed, or are produced for use or
di¡bibution.

"Exploeive" means a chemical that
causes a sudden, almoet instantaneous
releaee of pressurt, gas, and heat when
eubiected lo eudden ehock, pres¡ure, o¡
high temperature..

"Exposure" or "exposed" means lhat
an employee ie eubiected to a hazs¡doue
chemical in the cou¡se of employment
throush anv route "t'îy"l*$ill:'

ntial (e.9.,
expogure.
a chemical that

falle lnto one of the followlng categories:
(l) "Aerosol, flammable" meanc ân

(A) A gae {hat, at embient
temperature and preseure, forms a
flammable mlxture with alr at a
concent¡ation of thl¡teen (10) percent by
Yolt'me or less; or

twelve (12) percent by vollme,
regardlees of the lower limit

(iii) "Uquid, flammable* mesn¡ any
liquid having a lleahpolnt below iæT
(S7.8'Cl, Bxcept s¡y mixtrue having,
Gomponents with flaehpoints of 10{t'F
(32.8'C) or higher. the totâl of which
make up 90 percent or mote of the total
volume of tbe mixture.

(ív) "Solid, flammable" mean¡ a.solld.
other than a blaeting agent or explosive
ae defined in t 10to.læ(a), that i¡ liable
to cause ñre thmugh friction absorptlon
of moisture, Bpontaneous chemlcal
chanç. or r€telned heat from

which
igtited

to create a seriouc haza¡d" 
^ ",r"Îl,t"ffsha[ be conelde¡ed to be a flammable

I

a ratc grcaier than onetenth o¡ 
"r, 

i.rlttt
per second along ite, maior axle.

"Flaahpoinf ' mean¡ the mlnimum
temgeraturt at whtch a liquld glvec off a
vapor ln cufficient concenbatlon to
þnite when tested a¡ follow¡:

(t) Tagliabuc CtoeedTeeter (See
A¡uericen Natíooal Standa¡d Method of
Teet for Flaoh Point by Tag Glooed

Tester, Z'77.24-7979 (ASTI'I D 5F79)) for
liquids with a viecosity of leee than 45
Saybolt Universal Seconda (SUS) at,
100'F (37,8'C), that do rot contain
euspended golidc and do not have a
tendency to form a ou¡face fÌlm unde¡
test; or

(ii) Pensky-Martene Cloaed Teeter (aee
American National Standard Method of
Test for Flaeh Point by Penaky-Marténs
Closed Tester, 2t7.7-7s79 (ASTM D 9Þ
79)) for liquids with a yiscosity equal to
or greater than 45 SUS I 100'F (AZ.S'C),
o¡ that contaln eueþended aolids, or that
have a tendency to form a su¡face fil¡n
unde¡ testt or

(üiJ Setallash Closed Teeter (see -

A¡¡erican National Standard Method of
Teat for Flash Point by Setaflaeh Closed
Tester (ASTM D 327È7811.
Organic peroxidee, which undergo
autoaccelerating thermal decompoeltion,
are excluded horn any of the flashpoint
dete¡mination methods epecilied above.

"Foreeeeable emergency" meano any
potentlal oc¡curence euch as, but not
limited to, equiprirent failure, rupture of
containe¡s, or failu¡e of conhol
equipment which could reeult ¡n an
unconholled release of a haza¡dous
chemical into the workplace,

"Hazard warning" meana any words,
picturee, symbols, or combinatlon
lhereof appearing o¡ a label or other
appropriate fonn of waming which
convey ths hazard¡ of the chemical(e) ln
the contalnerIs).

"Haza¡dous chemical" tneans any
chemÍcal which is a physical hazard o¡ a
healtù hazard.

"Health hazard" means a chemical for
which there io etatletlcally oignificant
evldence based on at least one etudy
conducted in eccordance with
estsblished ecientific princlples that
acy
oc torm
"h le
wbich a¡e carclnogene, toxic or highly
toxic agente, reproductive toxins,
irritânts, conoeivee, sensitlzere.
hepatotoxins, nephrotoxina,
¡eutotoxlne, agente wbÍch act on the
hematopoletic oyatem, and agente which
damage the lungs, ekin, eyes, or mucouo

of
by
e8

whether or not I chemicel i¡ to be
consldered haza¡dou¡ for purDosee of
this atanda¡d.

"Identlty" means eny chemical oi
common name which is indicated on the
matsrlal eafety date eheet (MSDSI for
the chentcal. The ldentity ueed ehall
perurlt croos-roferences to bs made -
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among the required list of hazaldous
chemicals, the label and the MSDS.

"Immediate uoe" meang that the
hszardoue chemical will be under the
control of and used only by lhe person
who hanefen it from a labeled
container and only within the work shift
in which it is bansferr€d.

"Importer" means the first business
wíth employees within the Custome
Territory of the United Statee which
receives haza¡dous chemicals produced
in other countries for the purpose of
eupplying them to di¡bibutors or
manufactur'urg purchasem within the
United States.

"Label" means any written, púnted, or
graphic material dieplayed on or sffixed
to containers of h"-"rdous chemicalg.

"Manufacturing purchaser" means an
employer with a workplace claaeified in
SIC Codeg 20 through 39 rgho purchaeee
a hazardous chemical for uee within lìat
workplace.

"Mate¡ial safety data sheet (MSDS)"
meaue writtm or printed material
concerning a hazaldous chemical which
is prepared in accordance witb
paragraph (g) oflhia section.

"Mixtu¡e" meano any combinatioi of
two or morc chemicals if the
combination ie nol in whole or in part,
the ¡.esult of a cbemical reaclion,

"Organic peroxide" meana an organic
compound lhal contains the bivalent Ð-
Gstructu¡e and which mey be
considerod to be a etructu¡al derivative
ofhydrogen peroxide where one or both
of tbe hydrogen atoms hae been
replaced by an organic radical.

"Oxidizer" means a chemical other
lhan a blasting agent or exploaive as
defìned in ! 1910.109(a), that initiates or
promotes combustion in other materiale,
thereby caueing fìre either of iteelf or
through the ¡elease of oxygen o¡ other
8a8€8.

"Physical haeard" means a chemical
fo¡ which therc is ecientifically valid
evidencr that it is a combuatible liquid,
a compreesed gas, explosive, flammable,
an organic peroxide, an oxidizer,
pyropho¡ic" unståble (reactivel or water-
reactive.

'Produce" means to msnufacture,
proce8s, formulate, or repackage.

"Pyropboric" means a chemical that
¡¡lll ignit¿ spontaneously in ai¡ at a
temperatu¡e of ræ' F (54.4' C) or below.

"Reeponeible party" means Bomeone
who can provide edditional Ínfo¡mation
on ihe hazardoue chenicsl and
appropriate emerSency procedruee, Íf
nece8Bary.

"Specific chemlcal identit¡r" meane
the chemical nsme. Chemícal Abstracto
Service{CAS) Regietry N.mbet, o¡ arry
other information lhal Eveals the

preciee chemical designation of the
subetance.'

"T¡ade secnet" means any
confidentíal formula, pattern, process,
device, information or compilation of
information (includi'¡8 chemical name ôr
other unique chemical identifìer) that is
uoed in an employer'a businese, and thal
gives the employer an opportunity to
obtain an advantage over competitors
who do not know or uoe it.

"Unetable (reactive)" means 6
chemical which in the pure state, or ag
produced or transported will vigorously
polymerize, decompose, condense, or
will become self-reactive under
condilione of shocks pressure or
temperatu¡€.

"Use" meang to package, handle,
react, or l¡ansfer.

'AVater-¡eactive" means a chemical
lhat reacts with water to release a gae
that is either f,amnaþls or presenta a
health haza¡d"

"Work a¡ea" means a ¡oom or defined
6pace ¡n a workplace where hazardoue
chemicals are produced o¡ used, and
lvhere employees are prcsent.

"Workplace" mèeno an establishment
at one geographical locotion containirry
one or mo¡e wo¡k arcas.

(d) Hozord detentination. (71

Chemical manufachtrcrs and inportere
ehall'evaluate chemicale pmduced ln
their worþlacee or inported by them to
determine if they are haza¡doue.
Employere a¡ìe not required to evaluate
chemicale unleae they choose not to rely
on the evaluation performed by the
chemical manufactu¡rr or importer for
tbe chernicsl to eatiefy this requiremerrt.

(21 Chemical matrufactur€rs. imporùere
or €mployers evaluating cherricala shall
identify and conside¡ the available
gcientiûc evidence concerning euch
haza¡ds. For health hazards, evidenoe
which ie statietically signilicant and
which Is based on at lea¡l one positive
etudy conducted in accordance with
eotabliehed ecientific principles is
consider€d to be eufficient to eetablieh a
hazardous effect if the reeulte of the
etudy meet the defìnitione of health
haza¡ds in thio eection. Appendix A
shall be coneulted for the ecope of
health haza¡de covered, and Appendix B
ghall be consulted for the crite¡ia to be
followed with rcepect to the
conpleteneee of the evatuation, and lhe
data to be reported.

(3) The chemical manufacturer,
importer or employer evaluating
chemicals shall beat the following
oources ae eetabliehing that the
chemicale lieted itr them a¡e haza¡dous:

(i) 2e CFR Pa¡t 1910, Subpart 7-Toxic
and tlazardoue Subetancee,
Occupadonel Safety and Health -

Adminiehation (OSltAf ; or,

läl Thrcshold Limit Volues for
Chemicol Subetonces and Physical
Agents in the Wo¡k Envíronment,
American Conference of Governmenta I
tnduehial Hygienists (ACGIH) (latest
edition).
The chemical manufactu¡er, importer, or
employer ie etill responeible for
evaluating tìe hazarde associated with
the chemicale in these source liste in
accordance with lhe requirements of the
standard,

(4) Chemical manufactr¡¡ere, ¡mporters
and employera evaluating chemicals
ehall heat the following'eources aE
establishing thal a chemical is a
carcinogeD or potential çs¡nino8en Ior
hazard communication purpoees:

(i) National Toxicologr Program
(NT"), /nnual Report on Corcinogens
(lateet edition);

(ü) Intemational Agency for Reeearch
oD Gancer TIARC) Monogrophs (latesl
editions); or

(iiÐ 29 CfR Part 1910, Subpart Z,
Toxfc and Hazardoue Subeüances,
Oocupational Safety and Health
Admi¡istration.

Note-The rlqgr'sty of Toxic Effecls of
Chemical Substonces publiahed by the
National lnstitute for Occupatlonel Safety
and Health lndicates whetter a chemical has
been found by NTP o¡ IARC to be a potential
carcinogen,

(5) The chemical manufactr:rer,
importer or employer alrall determine
the hazards of nrixtu¡ee of chemicals ae
followg:

[i) If a mixture has beer tested ae a
whole to determine its hazards, the
reaults of euch teeting shsll b€ used lo
determine whether lhe mixtu¡e ig
hazardoue;

(ü) If a mixture has not been tested as
a whole to determine whether the
mixture ie a health bazard,lhe mixture
ehall be aasumed to pneseut the game
health hazs¡de aa do the components
which comprioe ore perr€nt þy weight
or volume) or gxeater of the mixtur€,
except that the mixture shall be
aeeuned to preaent a carcinogenic
hazard if it contaiae a coúIxrnent in
c'oncent¡atione of 0.1 pe¡csnt or greater
whicÀ ia consider€d to be a carvinogen
under paragraph td[4) of thie s€ction;

(üi) If a mixtu¡e hae not been tested as
a whole to determine whethe¡ the
mixtu¡e Íe a phyoical haz¡¡d, the
chemical manufactuier, importer, or
employer rnay us€ whatever
acientilìcally valid data le evailable to
evaluate the physical hazÆ¡d potentiÂl
of tbe mixtu¡q and

(iv) If the €Eployer has evidence to
indÍcate that a component preeent in the
mixture in concenhations of less than
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one percent for in the caee of
carcinogens, less than 0.1 percent) could
be released in concent¡atione which
would exceed an eetabliehed OSll,A
permissible exposure lÍmit or ACGIH
þeshold Limit Value, o¡ could present
a health hazard to employeee in 

-those

concent¡ations, the mixtue shall be
essumed to present the sarne hazard.

(6) Chemical manufacturers,

available, upon ¡equest, to employees,
their designated representatives, the
Assisl
The w
incorp
communication program required under
paragraph (e) of thie section.

(el WrÍtten hozord communÌcotion
progmm. (1) Employers ehall develop
and implement a written hazard
communication prrogram for their
workplacee which at least degcribee
how the criteria specified in paragrapha
(f), (g), and (h) of this secriori for lãbels'

þo* to be preaent using an identity
that is refe¡enced on the appmpriate-

e

contained in unlabeled pipee in their
work areae; and,

protective measures.
(2) The employer may rely on an

existing hazard comnunication prcgram
to comply with theee requirementa,
provided that it meetg the criteria
eatablished in this paragraph (e).

(3) The employer shall make thewritt am
avail !r
their
Assistant Secretary and the Di¡ecton. ln
accordance with the rcquiremente of 2g

wainlng,
importer,

each

contuiner of hezardoue chemicals
leaving the workplace ie labeled, tagged
or marked with the following
information:

(i) Identity of the hazardous
chemical(a);'

(ii) Appropriate hazard wamings; and
(iii) Name and address of the chemical

manufacture¡, importer, or othe¡
responsible party.

(2) Chemical manufactu-rers,
importers, or dist¡ibutors ehall ensure
that each containe¡ ofhaza¡dous.
chemicals leaving the workplace is
labeled, tagged, or marked in
accordance with this eection in a
manner which does not conflict with the
requirements of .the Hazardoue
Materials Transportation Act (18 U.S,C,
18(n et seq.) and regulatione iesued
under that Act by the Department of
Transportation,

(3) If the haza¡doug chemical is
regulated by OSHA in a eubstance-
epecific health stendard, the chemical
manufacturer, importer, distributor or
employer ehall ensur€ that the labels or
othe¡ forms of warning ueed are in
accordance with the requirenents of
that etandard.

(4) Except ae provided in paragraphs
(Ð(sl and (Ð(0) the employer ehall
ensure that each container ofhaza¡dous
chemicals in the workplace is labeled,
tagged, or ma¡ked with the following
information:

(i) Identity of the haza¡doue
bhemical(e) contained therein; and

pl te,
operating procedures, oÌ othe¡ sucb
written materiale in lieu of affixing
labels to individual stationary proceEo
containers, aa long as the altemative
method identilìes the containers to
which it is applicable and conveys the
in-formation required by paragraph (f)(4)
of thie section to be on a label. The
written materials ahall be readily
acceosible to the employees in theiÌ
work area throughout each work shift.

-(8) The employer ie not required to
label portable containers into which
hazardous chemicale are t¡anafe¡red
hom labeled containera, and which are
intended only for the immediate uae of
the employee who performs the transfer.

(7f The employer shall not remove or
deface exieting labels on incoming
containere of hazardous chemicale,
unleso the container ie immediately

employeee who speak other languagee
may add the information in their
language to the material presented, as
long as the information is presented in
English as well.

[9) The chemical manufacturer,
importer, distributor or employ.eî need
not affix new labels to comply with this
Beclion if existing labele already convey
the required information.

(g) Moleilol safety doto sheets, (l)

they produce or import. Employere ehall
have a material safety data sheet for
each hazardoue chemical which they
u8e.

(2f Each materisl eafety data sheet
shall be in English and shall contain at
least the following information:

(i) The identity used on the label, and,
except as provided foi in paragraph (f)
of thie section on trade secretsl

(A) If the hazardous chemical is a
eingle substance, its chemicsl and
common name(s);

(B) If the haza¡dous chemical is a
mixture which has been tested as a
whole to determine its hazards, the
chemical and common name(s) of the
ingredients which contribute lo lheee
known bazardg, and the commoD
name(s) of the mixture itself; or,

(C) lf lhe hazardous chemical is a
mixture which has not been tested ae a
wholer

(/) The chemical and common name(s)
of all ingredienls which have been
determined to be health hazards, and
which comprise lfi or grealer of the
composition, except that chemicals
identilìed as carcinogens under
paragraph (d[a) of this section shall be
líated if the concentrations are 0.1% or
greater¡ and,

(z) The chemical and common name(s)
ol all ingredienta which have been
deteru¡ined to present a physical hazard
when preeent in the mixture;

(ii) Phyeical and chemical
characteristics of the hazardous
chemical (such ae vapor pressur:e, llasb
point);

(iii) The physical hazarde of the
hazardous chemical, includtng the
potential for fire, explooion, a¡d
reactivltyi

(iv) Ttre health haza¡ds of the
hazardous chemical, including eigne and
oymptomo of exposure, and any modical
conditlons which are generally
recognized ae being aggravated by
exposure to the chemical;

(v) The prirnary route(e) of entry
(vi) The OSHA perurissible expoeure

limit, ACGIH Threshold Limit Value,
and any olher expoeure limit used or
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recommended by the chemícal
manufacturcr, importen, or employer
preparing the material cafety data aheet,
where available;

{vii) Whether the hazardoua chemlcal

Cance¡ (IARC) Monogmphs (laleet
editions), or by OSFIA;

(viiil Any generally applicable
precautions fo¡ eafe handling and use
which are known to the chemical
manufa cturer, importer or emptoyer
preparing the materiel eafety data eheet,
including appropriate hygienic practicee,
protective measureo during repair and
maintenance of contamlnaled
equipment, and pmceduree for clean-up
of apills and leaks:

(ix) Any generally applicable control
meÂsures which are known to the
chemical. or
employer eafety
data ehee
engineering controls, work practiceo, or
personal protective equipment¡

(x) Emergency and first aid
procedures;

(xi) The date of preparation of the
mate¡ial eafety data sheet or the laet
change to it and,

(xii) The name, add¡ese and telephone
number of the chemical nanufacturer,
importer, employer or other responsible
party preparing or dishibuting the
material aafety data sheet, who can
provide additional information on lhe
hazardous chemical and appropriate
emergency pmcedures, if neceseary.

(3) If no ¡elevant inforsration ie fbund
for any given category on the material
aafety data eheet, the chemical
manufactu¡er,
preparing the et
shall mark it t
applicable infomation war found.

(4) Where complex mixturee have

aafety data eheet to apply to all of these
similar mixh¡¡e¡.

(5) The chemlcal manufactu¡r¡,
lmporter oremployer prepartng the
material oafeÇ data aheet shaü ensue
that the informetion recorded accurately
reflects the ¡cientific evldence r¡¡ed in -

meking the haza¡d determlnatton. If the

v

lnformation ehall be added to the
material eafety data aheet wtthin three
months. If the chemical is not currently
being produced or imported the
chemical menufacturer or importer ehall
add the information to the mate¡ial
aafety data sheet before the chemical is
int¡oduced lnto the workplace again,

(0) Ghemical manufacturers or
importere shall ensure that distributoro
and manufacturing purchasers of
hazardous chemicals are provided an
appropriate mate¡ial safety data.aheet
with thel¡ lnitial ehipment, and with the
firat chipment after a material eafety
data eheet ie updated. The chemical
manufacture¡ or importer ehall eithe¡
provide material eafety data sheets wlth
the ehipped containers or eend them to
the manufacturing purchaser prior to or
at the time of the shipment, If the
meterial safety data eheel ig not
provided with the ehipment, the
manufacturing purchaser shall obtain
one from the chemical manufacturer,
importer, or diet¡ibuto¡ aa soon aa
possible.

(7) Dietributors shall eneure that
material aafety data sheets, and updated
lnformation, are provided to other
distributore and manufacturing
purchaeere of hazardouo chemicale.

(8) The employer shall maintain
copiee of the required material eafety
data eheets for eech hazardous chemical
ln the workplace, and ehall ensur€ that
they are readily acceseible during each
wo¡k ehift to employeee when they are
in their work area(s),

(9) Material eafety data eheeta may be
kept in any form, including operating
proceduree, and may be designed to
cove¡ groups of hazardous chemicals in
a wo¡k area whe¡e it may be more
appmpriate to add¡ese the hazards of a
p¡ocess rather than individual
hazardous chemicals. However, the
employer ohall en¡ure that in all caoes
the required information is provided fot
each haza¡dous chemical and is readily
accessible during each wo¡k shift to
employeeo when they are in their work
area(e).

(10) Material eafety data oheets shall
alao be mede readily available, upon
requesl, to deeignated repreeentativee
and to the Aseiotant Secretary, in
accordance with the requirements of 29
CFR 191020(e). The Dtrector ahslt also
be glven access to material eafety data
sheeto in lhe eaoe manner,

ing

a¡ee at the time of thein initial
aeelgnment and whenever a new haza¡d
ls lnboduced lnto thet¡ work area.

(l) Information, Employees ghall be
lnformed of:

(i) The requirements of this section:
(iil Any operationa in their work area

where haza¡dous chemicals are preaent;
and,

(iii) the location end availability of
the written hazard communication
pnogram, lncluding the required liet[e) of
hszardoug chemicals, and material
eafety data eheete required by thie
gection,

(2) Trcinìng. Employee training shall
include at leaet:

(i) Methode and observations that
may be used to detect the presence or
release of a hazardous chemical in the
work area [euch ae monitoring
conducted by the employer, continuous
monitoring devices, visual appearance
or odor of haza¡dous chemicals when
being releaeed, etc.);

(ii) The phyaical and health hazards of
the chemicsle in the work area;

(iii) The measu¡eo employees can-take
lo protect themselves from thesd
hazards, including specifìc procedures
the employer has implemented to
p¡otect employeee from exposure to
haza¡dous chemicale, such as
appropriate work practiceg, emergency
procedures, and personal protective
equipment to lhe uaed; and,

(iv) The details of the haza¡d
- communication progÌam developed by
the enployer, including an explanation
of the labeling syslem and the material
eafety data sheet, and how employeea
can obtain and we lhe appmpriate
hazard information,

(i) Tmde secrets. (1) The chemical
manufactu¡e¡, importer or employer may
withhold the epecific chemical identity,
including the chemical name and other
apecific identification of a hazardous
chemical, from the material rafety data
eheet, provided that:

(i) The claim that the info¡mation
withheld ig a hade eecret can be
eupported;

[ii) Inlormation contained in the
mate¡ial aafety data sheet concerning
the propertiee and elfecte of the
haza¡doua chemical is disclosed¡

(iii) The material oafeþ data eheet
indicate¡ that the apecifìc chemical
ldentity ie being withheld ag a bade
gecret; and,

(iv) Tbe epecifìc cl¡emicol identity is
made available to health professionals,
ln accordance with the applicable
provislona of thie paragraph.

(2) Where a heating phyeician or
nu¡ee detemines that a medical
emergency existe and the epecific
chemical identity of a hezardoue
chemical ie neceesary for emergency or
lì¡et-aid t¡eatment, the chemical
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manufactu¡€r, importer, or employer
shall immediately dieclose the epecific
chemical identity of a bade ee{r€t
chemical to that tree'lng physician or
nurse, regardlese of the exigtence of a
written etatemeut of need or a
conlidentiality agrcement. The chemicel
manufacturer, Ímporter, or employer
may require a written otatement of need
and confidentiality agreement, Í¡ -.
accordance with the pmvisione of
paragraphs (i) (3) and (4J of this section,
as soon ag circumstancee pemrit,

(3) In non-emergenc¡r eituations, a
chemical manufacturer, importer, or
employer ahall, uþn request, disclose a
epecilic chemical identity, otherwiee
permitted to be withheld u¡der
paragraph [i)(lf ofthie eection, to a
health profeesional (i.e. phyaicia+
indust¡ial hygÍenist, toxicologist, or
epidemiologiet) providing medical or
other occupational health services to
exposed employee(e) if

(i) the request ie in writing:
(ii) The requeet deecribes with

reaaonable detail one o¡ mo¡u of the
followÍng occupational health needs for
the information:

{A} To aesess the hazarde of the
chemicala to which employeee will be
expoaed:

@) To conduct or aoseos oampling of
the workplace atmosphere to iletermine
employee exposure levele:

(C) To conduct pre-aseigrunent or
periodic medical eurueillance of
expooed employeest

(DJ To provide medical t¡eatment to
exposed employees:

[E) To eelect or aosess appropriate
personal protective equipment for
exposed employees;

(F) To deeign or assess engineering
conhols ot othe¡ protective meaeu¡es for
expoaed employees; and"

[G) To conduct etudies to determine
thebealth effecte of exposure.

[üi) The rcquest explaine in detail
why the dieclosure of the epecific
chemical identiÇ ie eesential and that,
in lieu thereof, the diecloeu¡e of the
followíng informatign would not enable
the héalth profeseio'nal to províde the
occupational health eerviceo deacribed
in paragraph (ü) of thia oection:

(A) The prcpertiee and effecte of the
chemical;

@) Meaeurea for conholling workert'
expoau¡e to the chemical¡

(G) Methode of monitoring and
analyzing worker exposure to the
chemical and.

(Dl Melhods of diagnoeÍng and
heating ha¡mfut expoeures to the
chemical;

(ivJ The request includee a deecdplon
of lhe procedures to be ueed to malntsin

the confidentiality of the discloeed
information; and.

[v) The health profeseional, and the
employer or contractor of the health
profeesional'e sewiceg (i.e., downsheam
employer, labor organlzation, or
individual employer), agree in a written
confìdentiality agreement that the bealth
professional will not uge the trade secret
information for any purpose other than
the health need(s) asseited and agree
not to rtlease the informatíon under any
circumstanceg other than to OSHA, as
provided in paragraph (i)(0) of this
Bection, except ae euthorized by the
terms of the ag¡eement or by the
chemical manufacturer, importer, or
employer.

(a) The confidentiality agreement
authorized by paragraph (i)(3)(iv) of thie
eection:

(i) May restdct the uee of the
infornation to the health pu¡poseB
indicated in the written etatement of
need;

(ii) Mey provide for appropriate legal
remedies in tl¡e event of o breach of the
agr€ement, including etipulation of a
reaoonable pre-estimate of likely
damagee; and,

(iii) May not include requirements for
the posting of a penalty bond.

(5) Nothing in thie etandard is meanl
to preclude the parties from pureuing
non-cont¡actual remedies to the extent
permitted by law,

(6) If the health professional receiving
the t¡ade Becret informqtion decidee that
there is a need to discloee it to OSHA,
the chemicsl manufacturer, impo¡ter, or
employer who prövided the information'
shall be informed by the health
profeaeional prior to. or at the same tlme
ae, subh disclosure,

(7) If the chemiöal manufacturer,
importer, or employer deniee a written
request for discloeure of a epeciñc
chemical identity, the denial must:

(il Be provided to the health
profeesional within thirty daye of the
¡equest;

(iil Be in writing;
(iiil Include evidence to eupport the

claim that the epecifÌc cher¡ical identity
fe a tiade gec¡eti

(iv) State the specific neasone why the
request is being denied: and,

(v) Explain in detail how elternative
information may eatisfy the epeci-fic
medical or occupational health need
without revealing the specific chemical
identity.

(sJ The health profeeeional whoee
¡€quest for information i¡ denied under
paragraph (i)(3) of thie B€ction may refer
lhe requeet and the w¡itten denial of lhe
request to OSHA for coneideration

(9) When a health profeeoional refere
the denial to OSFIA under paragrapti

(iX8) of this oection, O.SFIA shell
coneíder the evidence to détermine if:

(i) The chemical riranufactu¡e¡,
importer, or employer has eupported üre
claim that the specific chemical identity
is a trsde oecr€t;

(ii) The health professional has
eupported the claim that there is a
medical or occupational health need for
the information; and.

(iiil The health profeesional hae
demonst¡ated adequate meang to
protecl the confidentiality.

(10) (i) If OSHA determinea that the
specific chemical identity requeeted
under paragraph (i)(e) of this aection le
nol a bona fide t¡ade aecret, o¡ that lt is

.a trade eec¡et but the requesting health
profeesional hae a legítimate medlcal o¡
occupalional health need for the
information, has executed a written
conlidentiality agreement, and hae
ehown adequate meane to protect the
confìdentiallty of the information, the
chemical manufactu¡er, importer, or
employer will be eublect to citation by
OSHA.

(ii) If a chemical manufacturer,
importer, or employer demonstratee to
OSHA that the execution of a
confidentiality agreement would not
provide sufficient pmtection against the
potential harm from the unauthorized
disclosure of a trade oecret Bpecifíc
chemical identity, the Assietant
Secretary may isau'e euch orders or
impoae euch additional limitatione o¡
conditions upon the disclosu¡e of the
requeeted chemical information as may
be aþpropriate to assu¡e that the
occupational health services are
provided without an undue risk of harm
to the che¡nical manulactu¡er. imporler,
or employer,

(11) If, fo[owing the isauance of a
citation and any protective o¡ders, the
ohemical manufacturer, importer, or
employer continues to withhold the
information, the matter is referrable to
lhe Occupational Safety and Heelth
Review Commiesíon for enforcement of
the citation. In eccordance with
Commísgion rulee, the Arlministrative
Law fudge may review the citation and
eupporting documentation in comem o¡
ieeue appropriate protective orderg.

(12) Notwithstanding the existence of
a trade secret claim, a chemical
manufactu¡er, importer, or employer
ehall, upon request, discloee to the
Aasistant Secretary any inforrnation
which this section requiree the chemlcal
manufacturer, importer, or employer to
make available. Where lhere i¡ a bode
eecrel clalm, such claim ¡hall be made
no later than at the time the information
io provided lo the Aesietant Secreta¡y oo
that ouitable determinations of trade
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secret otatus can be made end the
neceggary protectione can be
implemented.

(13) Nolhing in thla paragraph ehall be
conshr¡ed aa requiring the dieclosurs
under any circumstanceg of proceea or
percentage of mixture informatlon which
is hade sec¡et. .

$l Effectìve dotes. Employera shall b€
in compliance with this section wiùin
the following time periods:

(1f Chemical manufactu¡e¡s and
importers ehall label containers of
hazardous chemicale leaving their
workplaces, and pmvlde material eafety
data gheets with initial ehipmente by
November 25,1985.

(2) Distributors shall be ln compliance'
with all provisione of thle section
applicable to them by November 25,
1S85,

(3) Employere sball be in compliance
with all provieiona of lhis cectlon by
May 25, 19S6, including initial training
for all cru¡ent employees.

Appædlx A to g 1S10.1200-Health
HazsÌd Defi¡itiona (Mandatory)

Although eafety hazards related to the
physical characterigtlca of a chemical
can be objectively defìned in terms of
teating requiremente (e.g. fl ammability),
health hazard definition¡ are less
preciee and more eubjective. Health
hazards may caus€ meaeu¡able changeo
tn the body-such as decreaged
pulmonary function, Theee changes are
generally indicated by the occurence of
elgre and symptomo in the exposed
employees-such as shortnese of breeth,
a non-measruable, eubjective feeling,
Employeee exposed to guch haza¡d¡
must be apprieed of both the change in
body function and the signo and
eymptome that may occu¡ to atgnal that
change.

The determlnatíon of occupational
healtb hazarda is complicated by the
fact tbat many of the efrect¡ or aigna and
eymptome occr¡¡ commonly in non-
occupationally exposed populatione, eo
that effects of expoaure a¡e difficult to
Beparats from normally occurring
ill¡eeses. Occaeionally. a oubstance
causeo an efrect that ie rarely oeen in lhe
population at large, euch ae
angioearcomao caused by vinyl chlorlde
expoeure, thue making it easier to
ascertain that the occupational exposure
was the primary cau¡ative facto¡, More
often, however, the effecte Âre common{
such as lung cancer. The situation ie
fr¡¡ther complicated by the fact that
moot chemicsle have not been
adequately tested to determine thei¡
health haza¡d potential, and dote do not
exist to eubetantiate lheee effects.

Therc have been many attemptr to
categorize effect¡ snd to deñne lhem in

various ways. Generally, the te¡ms
"acute" and "ch¡onic" are used to
delineate between effects on the basi¡
of eeverity or duration. "Acute" eflects
uaually occur rapidly as a resuìt of
ehort-term expoeures, and are of short
duration. "Ch¡onic" effects generally
occur a6 a result of long-terur exposure,
and are of long du¡ation.

Thil acute effects referred to mogt
frequently are thoee defined by the
Ame¡lcan National Standardo Inatifu te
(ANSÐ etanda¡d for hecautionary
I-abeling of Hazardous Induetrial
Che mi c ale (Zam.þ7æ21-irri ta tion
corroaivity, eensitization and lethal
doee. Althoug! these are important
health efrects, they do not adequately
cover the considerable range of acute
effect¡ which may occur Âs I ¡esult of
occupational exposu¡e, such ae, for
example, na¡cosis.

Simllarly. the term chronic effect is
often uaed to cove¡ only carcinogenicity,
teratogenlcity, and mutagenicity, Theae
elfect¡ are obvious a concem in the
workplace, but again, do not adequately
cover the area of chronic effects,
excluding, for example, blood
dyecraaiae (auch ae anemia), ch¡onlc
b¡onchitis and liver abophy.

The goal of defìning precisely, in
mea¡u¡able terue, every poseible health
effect that may oocrr in the workplace
ao a reault of chemical exposu¡es cannot
realietlcally be accomplished. Thie does
not negate the ntied for employeee to be
lnforned of euch effects and protected
from them.

Appendix B, which le alao mandatory,
outlinee the principlee and pmceduree of
haza¡d asseagment.

For purpoeee of this eection, any
chemicale which meet any of the
followlng delìnltiono, ae determined by
the criterla eet forth in Appendix B are
health hazards:

l, Carcìnogen'A chemical is
coneldered to be a carcinogen lf:

(a) It hao been evaluated by the
lntemational Agency for Research on
Gancer [[ARC), and found to be a
carcinogen or potential carcinogeni or

[b) tt ir listed ao a carcinogen or
potential carcinogen in lhe Annuol
Report on Carcinogene publiehed by the
Natlonal Toxicolory hogrem (NTP)
(lateet edition); or.

(c) It le regulated by OSFLA ae a
carclnogen.

2. Cormsive: A chemlcal that causes
viaible deat¡uction of, o¡ i¡teveraible
alteratlons ln, living tieeue by chemlcal
action st the site of'contect. For
example, a chemical is conoide¡sd to be
cormolve lf, when tested on the tntact
skln of alblno rabbito by the melhod
deocribed by the U.S. Deparhent of
Traneportetion in Appendix A to 49 CFR

Part 173, it destroye or changes
irrevereibly the structure of the tissue at
the site of contact following an exposure
perlod of four houre, Tttis term shall not
refer to action on inanimate gurfaceg,

3. Highly toxic: A chemical falling
within any of the following categoties;

(a) A chemical that hae a median
lethal dose (LD¡o) of so milligrame or
leda per kilogram of body weight when
administered orally to albino rate
weigNng between ã)0 and 300 grame
each,

(b) A chemical that has a median
lethal doee [Ðm) of 2ü) milligrama or
leao per kilogram of body weight when
6dminietered by continuoua contact for
24 hou¡e (or leeo if death occu¡s within
24 houra) with the bare skin of albino
¡abbits weighing between two and th¡ee
kilograme each.

(c) A chemical that has a median
lethal concent¡ation (LCro) in ai¡ of m
parte per million by volume o¡ lesa of
gae or vapor, or 2 milligrame per liter or
lees of miet, fume, or dust, when
admtnietered by continuoue inhalation
for one hour (or lesa if death occuro
within one hour) to albino rate weighing
between ãþ and 300 gramo each.

4. InÍtant A chemicel, which ie not
cormsive, but which causes a reversible
ùnflammatory effect on living tisaue by
chemical action at the site of contact. A
chemicel i¡ a skin i¡ritant if, when tested
on the intact ekin of albino rabbita by
the methodg of ro GFR 1sþ.41 for fou¡
houre expoeure or by other appropriate
techniquea, lt reoults in an enpirical
score of five or mo¡e. A chemical le an
eye irritent if so determined under the
prccedure lieted in 16 CFR 15$.42 or
other appropriate technlquee.

l, *neìtizer A chemical tlat causes a
aubstanttal proportioir of expoeed
people or a¡imale to develop an allergic
reaction ln normal tieeue after repeated
expoBur€ to the chemlcal.

I ToxÍc, A chemical falling wtthtn any
of the following categorieel

(a) A chenical that has a median
leùal doae flJ}o) of more than 5()
mllllgramr per klloSram but not mo¡e
than Sfl) milligramo per kilogram of
body welght when adrniniotered orally
to albino rate weighing between ãD and
3ül grarne each.

(b) A chemtcal thet has e median
lethal dose (LD¡o) of more than ãþ
milllgramo per kllogram but not mors
than 1,üþ milltgrame per kilogram of
body welght when adminiotered by
continuoua contôct for 24 houra (or leee
lf death occure withln 2,f houre) with the
ba¡e ekln of alblno rabbits weighing
between two snd three kilogreme each.

(c) A chemical that hag a median
lethal concenhation (LC ¡o) in air of
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& HÇsþEir:,..-.. .,.,.-. OFrilloCô úfch FoôH l¡s ùnrf..
SitËdrdwrÊ Jrnhlçrflrgænf

c,

d. Aeatg ÚlHì åcl m tlE blæd ù lræ

r. Rrprúæf'r€ dna
f¡gfÉ dd *rÊñs: -.-....,,..,-.,....-.......... fFlñ ñlecl¡: rarüI,

C¡rùon þürd¡üËo¡ rìto$rt*rc
ctüÍcb giatr p.údÐ l¡üoy dúsgá-
Edm; Fû*iu¡.
Htro€rfld hrûo€ùô@i útrÉtn.
c'sÈcrb rfich proú&a ll€t Ft¡ry b¡lc.lt€cl! on lþ Eqa rydÐ
taEis: bdrsraoñl clsæt; rl€qæ ln noror ttrclbß.
Maq¡f caôon dbrlito.
Ocqg. nemoeloúr lrftttd; dlprfp tlE Ht |teno ol or¡nn,

C\dfio*; hs ol coG.bÆnss.
Crùú rrc@¡dsi c'û{d€&
CtÊrlqE úú'| ilhls ü dâíì4Ð tlìo ¡.*rsn¡y fæ.
Cougñ: tthttæ. h ó€¡ 6à.íù ü of b.aüt
S¡ù,ü desü.
Cñãit¡ rñ¡dr åíæl È\o rÐrdElfÉ o¡e*tUæ ln ¡¡ero düoíroloítsl

morc lhon 2(X) parte per million but not
more than 2,0ü) parte per million by
volume of gas or vapo¡, or more than
two milligrams per liter but not more
than Ð miUigrams per liter of miet,
lume, or dust, when administered by
continuoug lnhalation for one hour (or
lege if death occu¡s within one hour) to
albino rats weþhing between 200 and
3ü) grama each.

7. Toryet otgan effects,Iìe following

ie a target organ categorization of effects
which mey occur, including examplee of
sþa and eymptone and cÌ¡emicele
which have been found to cause auch
effecte, Theae examplea are presented to
illuehate lhe range and divereity of
effecte and hazands found in the
workplace, and the broed ecope
employers muet conside¡ in thig area,
but are not intended to be all-inclusive.

chemical manufacture¡, importer, or
employer may also report t'he results of
other scientifically valid studies which
tend to refute the findings of hazard.

Appendix C to 0 fw.Pm-Information
Sou¡ceo (Advisory)

The following is a list of available
data sources which the chemical
manufacture¡, imporler, or employer
may wish to consult to evaluate the
hazards of chemicals they produce or
import:

- Any lnformatíon in theír own company
files such as toxicily tesling r€gulto or illne¡s
experience of company employeee.

- Any information obtained from the
aupplier of the chemical, euch as material
eafety dota sheete or product sâfety bulletins,

- Any pertinent information oblained from
the following source list (latest edilionB
ehould be uaed):

Condensed Che mico I Di cliono ry
Van Nostrand Reinhold Co., 135 Wegl 50th

Sl¡eel, New Yo¡k, NY 10020
The Menk Index: An Encyclopedío of

Chemicols ond Drugs
Merck and Company, Inc., 120 E Lincoln

Avenue. Rahway, NJ û7065
IARC Monogrcphs on lhe Evdluotion of ths

Corcinogenic Risk of Chemicols to Mon
Geneva: World Health Organizalion.

lnternational Agency for Regea¡ch on
Cencer, 1972-1922. (Multivolume work).
49 Sheridan Street, Albany, New York

Industriol Hygiene ond Toxicology, by F A'
Potly

lohn Wiley & Sons, Inc., New York, NY
lFive volumes)

Clínical Toxicology of Commercial Prcducls
Glesson, Gosselin and Hodge

Cosorcal ond Doull's Toxicology; The Bosic
Science of Poisons

Doull. Kleassen, and Amdu¡, Macmillan
Publishing Co,, Inc., New York, NY

Indust¡iol Toxicology, by Alìce Homilton ond
Hotiet L Hordy

Publishing Sciences Group, Inc', Acton, MA
Toxicology of the Eye, by W, Mo¡lon Gmnt

Che¡leg C. Thomas, 301-327 Eaot Law¡ence
Avenue, Springfield. IL

ßecognit¡on of Heolth Hazotds in Induslry
Williem A. Burgeae, fohn Wiley and Sons,

sos Third Avenue. New York, l{Y 1m58
Chemicol Hazo¡ds of the Workploce

Nick H. hoctor and lamee P. Hughes, l. P.

Lipincott Company, 6 Wincheste¡
Terrace, New York, NY 10022

Hondbook of Chemis!ry ond Physics
Chemlcal Rubber Company, lBqn

Cranwood Parkway, Clevelend, OH
{d728

Thrcshold Limil Volues for Chemicøl
Subslonces ond Physical Agents in lhe
Workmom Envimnment wilh Intendad
Chonges

American Conference of Governmental
Induslrial Hygienisls, 0{iû) Glenway
Avenue, Bldg. t).5, Cincin¡ati, OH 15211

Note,-The followlng documents are on
oale by the Superintendent ofDocumente.
U,S. Government hinting OfIlce.
Waehingtón, D.C. 20402.

tL

l¡.4 O8OP.
(lËilcd düdr dtocl fìo dm, btor d üro þo.tt
EþlâtÉlo d üo rt¡ì; ræ; ltltsliql
X.toÉ: dfri!ûd ætrvqrd!,
qãìi¡ò rlictr rlTæ-l iro ô!ó û L¡d crprdly.
Oorü¡diYiù: ørt¡ tnaoo,
GgûfÈ Eàtr'l¡¡ r¡tt,

Appeodix B to 0lELl2d}-Haræd
Ile tclmina tion (ltÂDdatory)

The quality of a ha¡¡rd
communication pnogram is laryely
dependent upon the adequacy and
accrracy of the haza¡d detemination.
The hazard determinatíon requiremenl
of this etandard ie performance-
oriented. Chemica I manufecturers,
importers, and employere eyaluating
chemicals are not required to follow any
epecifìc methods for determining
hazarda, but they muet be able to
demonstrate that they have adequately
aec€¡tained the hazards of the chemicala
produced or imported in accordance
with the criteria eet forth in thie
Appendix.

Hazard evaluation ir a proceer which
relies heavily on the professional
iudgment of the gvaluator, particularly
in the ares of chronic hsza¡ds. The
performance-orienta tion of the hazard
determination doee dLriinieh the duty of
the chemical manufacturer, importer or
employer to conduct a thorough
evaluation, examinlng all relevant data
and producing a acientifically defenaible
evaluation. For purpoees of this
standard, the following criteria ehall be
used in making hazard detenninationg
that meet the requirement¡ of thie
standard.

7. Corcínogenicity: As described in
paragraph (d)(a) and Appendix A of this
eectjon. a deteimination by the Nationsl
Todcology Program, the International
Agency for Research on Cancer. or
OSIIA that a chemical ie a carcinogen or
potential carrinogen will be considered
conclusive evÍdence for purposes of this
section.

2. Humon doúo.'Where ovailable,
epidemiological studies and casi reportô
of adverse health effects ahall be
considered in the evaluation.

3, Animol doto.'Human evidence of
health efrecte in exposed populations is
generally not available for the maiority
of chemicals prûduced or used in the
workplace. Il¡erefore, the available
reaulte of toxicological lesting in animal
populationa shall be used to predict the
health effects that may be experienced
by exposed workere. ln particular, lhe
delìnitions of certaln acute hazards refer
to epeciñc anÍmal testing results (see
Appendix A).

l, Adequocy and reporting of doto:
I'he resulta of any etudiee which are
deaigned and conducted according to
eetabliehed Bcienti[¡c principlee, and
which report atatietically eignificant
conclusione regarding the health efrects
of a chemical, shall be I Eufficient basit
for a hazard determínation and reþorted
on 6ny material Baf€ty data eheet. The
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Occvpatioao I Heo I th Cu ìdeli nec
N¡OsH/OSHA (NTOSH Pub. No. s1-123)

NIOSH/OSHA Pocket Cuide to Chemicol
Høo¡ds

N¡O8H Pub. No.7Èã0
negisttÍ olToxìc Effecta of Chenicol

Substonces
U.S. Dopartment of Health and Human

Scwic¿s, Pr¡blic Health Servlca. Cente¡
for Dis€as€ Control, National ln¡tilute for
Occupalional Safety and Health IMOSH
Pub. No. dÞ102)

?ha Induel¡iol Envircnment-Ils Evaluo tion
ond Contml

U,S. Department of Health and Human
Sewice¡, Public Heelth Servlce. Center
for Discaso Cont¡ol, National lnsti$te for
Occupalional Ssfety end Heallh (MOSH

' Pub. No.7+112)
M i s ca I I a neo u s Doc¿menf¡-Netlonal

In¡tilute for Occupotlooel Safsty and
Haalth

1. CriÞria for a ¡ecoomended at¡ndard
''' OcorpationalExporure

2. Speclel Haza¡d Reviewo
3. Occrrpåt¡onal Har¡¡d A¡ses¡nenl
l. Cu¡rsnt Intellþnce Þrllettnr

ElNlo¡ragtlc llet¡ EArsr

Sen iæ hovide¡ and File Name

Blbllograpùlc Ret¡ieval Serice¡
Coçoration Parlc Bldg! zOe
York 12302

tBRSt.
Scotia. Netu

AGRICOLTA
BIOSIS PREVIEWS
CJ{ CONDENSATES
CA SEARCH
DRUC INFORM^ATION.
MEDI.ARS.MEDOC

NTIS
POTLUTTON ABSTR.ACTS
SCIENCE CMATTON INDEX
ssIB

L¡ckheed-DtALOG, t¡ckheed Missilss &
Spac-e Company, lnc., P,O. Box,tll48t,
S¡n hancleco, CA 9{144

AGRICOLA
ÛOSIS PREV, 1972-PRESENT
Btosls PREV. tW*71
CA CONDENSATES IVIÈA
cA SEARCH 1Cr2-70
CA SEAR6ÎI I9',-PRESENT
CHEMNAME
CONFEREICE PAPERS INDEX
FOOD SCIENCE TTECH. A8S1R.
FOODî¡ ADLIERA
INTL PfIARMACßUT¡CAT ABSÏR.
NTIS
POTTUTTON AßSTRACÎS
$CISEARCH 1TTFPRESENT
sclsB RclI 1s7F77
SSTE CURAENT RESEARCT|

SDC-ORBIT. SDC Search Servlce.
IÞpartment No. 2230, Pa¡adena, CA
cr051

ACRICOLA

BlocoDEs
Btosls/Blo6e73
câ,wfnlcÀs7276
c,Asz
CHEMDEX
CONTERENCE
ENVIROIINE
I.ABORDOC
NTIS
POIIUTION
SSIE

Ghemical lnÍo¡uation Sy¡tem ÍCIS)' Chemical
tnfomatioo SYetemr lnc', 7ã5 Yorke
Road. Ballimo¡e, MD 2l^z

Struclu¡e t Nomeclalure Search System
Acute Toxiclty (RTECSI
Cllnlcal To¡icology of C-ommercial

hoducte
Oll and Hszardou¡ Materiale Technical

A¡aistence Dete Syslem
National Library oI Medicine, lÞpaûnent ol

Health and Human Seruicea R¡blic
Health Se¡vlce, Nadonal lnotitutee of
Healtb" Betheoda. MD Ðz)0

Toxlcologr Data Bank [DB)
MEDIJN
TOXIINE
CAITCERTJT
RTECT¡

¡m ooc æ-osaz mcd 1l-¿l+ ùat sùl
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bor, photolo¡rlzatlon detectlon can be useful
for locsting hlgh concentration pockets, ln
leak detectton, and contlnuous êinbient 8lr
mo¡rlüortng, Both portsble and statlonary
gs¡l e svellÊble wlth vari'
ous lncludtng Photolonl'
?¿;ll chromatog¡8Ph wlth
a photolo'rlntlon det€ctor retatns the pho'
tlontzatlon sensttlvlty, but mlnlmþ,es or
ellmlnates interferences, For several GC,/
PID unlts, the sensitlvlùy ls tn the 0.1-0.2
ppm EtO ruiae. The Qc/PtD with mlcro'
processors csn sample up to 20 sa¡np¡e
polnts sequenttelly. calculate and record
dsts, snd e,ctlvste ElarDs or ventllatlon sys'
tems. Maoy sre qul0e nexlble a¡rd ca¡r be
conJtgured to meet the speclfic ar¡a.lyslg
needs fot the workplece.

DuPont presented thelr lsboratory vÈLlde-
tlon d¿t¿ of tbe 8c'culaßy of the Qa^d.Ket'
cham chÊrcosl tube, the PCB chBrcosl tube.
Mlra¡¡ 103 IR anal''zer, 3M #3550 monlÙor
and the Du Pont C-?0 badge. Quotlng
Hberü V. Krtu$

\fle aùso belelve that OSEA'S proposed Bc-
curacy ln thls standsrd ls spproprlat€. At
Dlu¡ or mlnus 25 percent at one part per
mllllon, and plus or mlnus 35 percent below
thst. And, ou¡ d¿ts indlc¿tes there's only
one monltorlng Eethod, rlght now, that
we've tested thorowhly, thst EeetÂ Ùhat ac-
cr¡rrcy rcqullements. Tttat ls the Du Pont
FqTek badge' t '. lVe qlso beUeve that thls
klnd of dot¡ should b€ conflrmed by ùr-
other lndependent l¿boratory, uslng the
ssme tyÞe <lynamlc chamber testlng (Tr,
1{70)

.â.ddltlonsl dsts by a¡r lndeÞendent laborato-
ry followlng thetr exaßt prot(rcol was not
submltted. Eowever, lnforoatlon was 8ub-
mltted ou comparlso¡u and preclglon and ec-
curocy of those monltorlng procedures
whlch tndlcsùe fa¡ better preclslon and accu-
mcy of ühose uonltorlng procedures th8n
thst obtslned by Du Pont (Ex. .1-20, 130, 11-
08, lt-133, 130, 13õA).

T'lÌe aocureDy ol B¡ry Eethod depends to a
la¡8ie degiree upon the 8klll8 A¡rd expertence
of those eho not only collect the sampleg
but also thos€ who e¡¡8l!z,e the aamples.
Even for methods that ere collsborattvely
testÆd. sohe lgboretorles e¡e closer to the
Crue va¡ues tha,n othe¡r. Some laboratorles
mey meeù the preclston and accuracy re-
qulreEents of the method; others E&y con-
slstÆntly f¿r exceed theur for the same
method.
(Approved by the Offlce of Management
s¡rd Budaet under control numbe¡ 1218-
0r.08)

t40 FR 25?90, June 22, l98Á,0s arnended at
õ0 FR 9801, MB¡. 12, 198ô¡ 60 trR ¡1149{, Oct.
11, 1986¡

29 CFR Ch, XVll (7-l-8ó Cdltion)

Ê f gl0.lS00 HazerC commun¡eetion.
(al Put?ose, (l) The purpose of this

secülon is üo ensure that the ha¿ards
of ell chemlca,ls produced or tmported
by chemlcal manufecturers or import-
ers ale evaluated, Ènd that lnforma-
tlon concernlng thelr hazards is trans-
mttted to affected employers and em-
ployees wlthln the manufacturing
sector, Tttis transmtttal of information
ls to be accompllshed by means of
compreheruilve hazard comnunicatlon
programs, whlch are to tnclude con-
tatner labellng and other forms of
wamlng, moterlal safety data sheets
and employee trainlng.

(2) Th[s occupetlonal safety and
health standùd is tntended to address
comprehe¡rslvely the lssue of evaluat-
lng and cohmunlcatlng chemical haz-
erds to employees tn the manufactu¡-
lng sector, and to preempt any state
low pertelnlng to thls subJect. Any
state whlch desl¡es to assume responst-
blllty ln thls a¡ea rnay only do so
under the provlslons of sectlon 18 of
the Occupatlonal Safety and Eealth
Act (29 U.S.C. 6õ1 et. seq.) wruch deale
wlth staüe Jurlsdtction and Etste pla¡¡s.

(b) Scope and, øpltltcoúlo¿ (1) This
section requires chemlcsl manufa'ctur-
ers or lrnportem to assess the bazards
of chemica,Ls whlch they produce or
lmport, and all employers ln SIC
Codes 20 th¡ough 39 (Divl,slon D,
Standard Industrlal Classificetlon
Manual) to provlde informatlon to
thelr employees ebout the hazardous
chemlcals to whlch they are exposed,
by mea¡s of a hazard comrnunlc¿tlon
progranr, labe[s and other forms of
warnlng, materlal safety dats sheets,
and lnformstlon a¡rd tralnlng. I¡r a'ddl.
tton, thls sectlon requlres distrlbutors
to transmlt the requl¡ed l¡¡form¡tlon
to employers ln SIC Codes 20-39.

(2) Thls sectlon epplles to any clrem-
lcal whlch ls known to be Present in
the workplace l¡x such a manner that
employees mey be exposed under
normal condltlons of use or l¡r a fore-
seeable emergency.

(3) Thts sectlon applles to laborato'
rles only as follows:

(l) Ehployers shall etu¡ure thet
tabels on tncomlng conÙalners of ltsg-
ardous chemlcals are not reboved or
d€f&ced;
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(il) Employers shall malntaln any
material safety data sheets that are
received wtth lncoming shipments of
hazardous clremlcals, and ensure that
they a¡e readily accessible to laborato'
ry employees; and,

(iti) &nployers shall ensure that lab'
oratory employees are apprised of the
hazards of the chemlcals in thei¡
workplaces l¡r accordance with para'
ereph (h) of this section.

(4) This sectlon does not regui¡e la'
bellng of the followlng chemlcals:

(¡) Any Þesticide as sucl¡ term is de'
fined in the Federal lruecticide, Frrn.
efcide, and Rodentlclde Act (7 U.S.C,
136 et seq.), when subject to the label-
ing requlrements of that Act and la'
beline ¡egulations issued under Ùhat
Act by the &rvlronmental Eotectlon
Agency;

(ü) Any food, food addltive, color ad.
ditive, drug, or cosmetic, i¡rcludlng ma-
terlals intended for use a-s tngredients
in such products (e.g., flavors and fra-
grances), as such terms &re deftred in
the Federal Food, Drug, a¡rd Cosmetic
Act (21 U.S.C. 301 et seq.) a¡rd regula-
tions lssued under that Act, when they
a¡e subJect to the labeli¡rg requlre'
ments of tbat Act and labeli:rg regula-
tior¡s lssued under that Act ' by the
Fbod and Drug Admir¡jstratlon;

(iii) Any distilled spirits (beverage aI-
cohols), wlne, or malt beverage lnú€nd-
ed for nonindustrial use, asi such terms
a¡e defined in tbe Federal Alcohol Ad-
minlstration Act (27 II.S.C. 201 et seq.)
and regulations issued under that Act,
when subject to the labellng requlre-
ments of that Act and l¿þgìtng regula.
tior¡s issued under that Act by the
Bu¡eau of Alcohol, Tobacco, and Fl¡e-
arns; and,

(iv) Any coruiuber product or lraz-
ardor¡s substance as tlrose terms are
defined ln the Consumer Product
Safety Act (1õ U.S.C. 2051 et seq.) and
Federal Ilazardous Substa¡rces Act (15
U.S.C. 1261 et seg.) respectively, when
subject to a coruumer Þroduct safety
standard or labeling reguirement of
those Acts, or reculatlons lssued under
those Acts by the Consumer Product
Safety Qsmmissls¡.

(5) This section does not apply to:(l) Any hazardow waste as such
term is defi¡red by the Solld Wa.ste
Disposal Act, as a;rrended by the Re-

$ r9t0.r200

source Coruervation a¡rd R.ecovery Act
of 19?6, as a¡nended (42 U.S.C. 6901 et
seq.), when subject t,o regulatlo¡rs
issued under that Act by the Ervl¡on-
¡¡rental Protectlon Agency;

(il) Toba,cco or tobacco products;
(tii) Wood or wood products;
(lv) Articles; and,
(v) Foods, drues, or cosmetics intend-

ed for peßonal consumptlon by em-
Þloyees while in the workplace.

@, Def¿nittons. "Artlcle" mea¡¡s a
manufactu¡ed ltem: (l) Whlch iB
formed to a speclfic shape or design
during manufacture; (fl) which has
end use functlon(s) dependent ln
whole or tn part upon its shape or
design du¡ing end use; and (tü) whlch
does not release, or otlrerslse result in
exposure to, a haza¡dous chernlcal
under nora¿l conditions of use.

"Assista¡¡t Se+retary" mearu the As-
sistant Secretary of I¿bor for Occupa.
tional Safety and Eealth, ILS. Depart^
menü of l¿bor, or deslgnee.

"Che.tliggl" Eteans eny element,
chemlcal compound or mixtu¡e of ele'
ments and,/or compounds.

"Chemical manufacùu¡g¡" 6gnns g¡
employer ln SIC Codes 20 th¡owh 39
with a workplace whe¡e chemlcal(s)
are produced for use or dist¡ibutlon.

"Chemlcal na,me" nreens the sclen-
tlfic design¡tion of a chemical in ac-
corda¡rce wlth tbe nomenclature
system developed by the International
Unlon of Pure and Applied Cbemlstry
(IIIPAC) or the Chemtcal Absüra¿ts
Servtce (CAS) rules of nonenclaturc,
or a name which crill cleerly ldentlfv
the chemlcal for the pu¡p<xte of con-
ductl¡ul a haz¿rd evaluatlon.

"Combustlble llquld" Eenns auy
Itquld havtng a flashpolnt at or above
100"F (3?.8'C), but below 200'Fl
(93.3'C), except auy mixtu¡e havtng
components wtth flasbpoilrts of 200'F
(93.3'C), or hlgtrer, the totel volume of
whlch make up 99 Percent or more of
the totel volume of the mixtu¡e.

"Comrnon n¿me" mearut a,qY desis'
netion or ldentlflcstlon such as code
narne, code number, trade tlanne,
b¡and narne or generlc na'me used to
tdentlfy a chemlc¿l other Ùhan by its
ctremlsal name.

"Compregsed sas" ¡ne&ns:
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(t) .4, ges or mixturc of gases havlng,
l¡n g contÊlner, an absolute plessure
exceedl¡rs 40 psl ¡t 70'F (21.1'C); or

(U) A sas or mlxture of geses havbrg,
t¡ a contalner, a'n absolute pressure
exceedlng 104 psl at 130'F (54.4"C) re-
ga¡dless of the Press¡ure at ?0'F
(21.1'C); or

(ül) A llqutd baving a vapor press¡ure
exceedl¡rg 40 psl at 100'F (3?'8'C) &s

determtned by ASTM D-923-72,
"CoDùatner" Eeans a¡¡V b&8, barrel,

drum, teaß-
or the llke

rx chemlcal.
F'or pu¡?oses of thls sectlon, pipes or
plpfng systems a¡e not consldered to
be contalners.

ee's rlglrts under ttris sectlon. A recog-
nized or certlfied collectlve bargalnlng
agent shall be üreated automatle¿lly as
a deslefrated representative wlthout
regard to wrltten emÞloyee authorlza-
tton.,'Dl¡ector" means the Dlrector, N8-
tlonal Instltute for Occupatlonal
Safety a¡rd Eealth, U.S. Department
of llealth and Ifuna¡¡ Servlces, or des-
lgnee.

"Distrlbutor" me&ns a busüress'
other than a chemlcal ma¡ufecturer
or lmporter, wltlctr supplles haøsrdous
chemtcals to other dlstrlbutors or to
manuf apturln g pu¡chasers.

"ntnployee" meatui a worker em-
ployed by a¡r employer ln a workplace
ln SIC Codes 20 th¡ough 39 who maY
be exposed to hazardous chemlcaLs
under normal operetlng condltlons or
foreseeable emergencles, lncludlng,
but not'llrnlted to productfon workers,
Itne supervlsors, and repalr or malnte'
nance pe¡sonnel. Offlce workers,
grounds mel¡rtenance personnel, secu'
rity persorurel or non-restdent manage-
ment are generally not lncluded'
unless thetr Job performs,nce rout[rely
lnvolves potentlal exposure to haøard'
ous chemlcals.

"Einployer" mearür e person engaged
ln a busl¡ress wtthln SIC Codes 20
th¡ough 39 where chemlcsls are elther
used, or are produced for use or dtstrl-
þutlon.

2t CFR Ch. XVll (f'l'86 Edlilon)

"Exploslve" meaÌs a chemlcal thet
calules Ê sudden, dmost l¡stanta¡teous
release of préssure, Bas, and heat
when subJected to sudden shock, pres-
su¡e, or hlgh temperature.

"Expogure" or "exposed" means that
an employee ls subjected to a hazard-
ous cl¡emlcal ln the cou¡se of employ-
ment tlr¡oush any rout¿ of entry (ln-
halatlon. l¡rgiestlon, skln contact or ab-
so¡Dtlon, etc.), and i¡rcludes potentlal
(e.g., accldental or posstble) exposure.

"Flammable" Eeans a chemlcal that
f¡rìs lrto one of the following catego-
rles:(l) "Aerosol, flammable" mea¡s an
aerosol that, when tested bY the
method descrlbed l¡r 16 CFB, 1500'45,
ylelds a flame proJecülon exceedlng 18
lnches at full valve open[rg, or a flssh'
back (a flame extending back to the
valve) at any de8ree of valve openùrg;

(il) "Gas, flnrnma'ble" means:
(A) A cas tlrat, at nrnblent tempera'

ture end press¡ure, forns a flammable
mlxture wlth alr at a concentr¿tion of
ùhl¡teen (13) percent bY volune or
less; or

(B) A gas that, at amblent temPera'
ture aad ¡¡tess¡ure, forns a range of
flemmable mixtu¡es u¡lth al¡ wlder
tha¡r twetve (12) percent by volune'
regardless of the lower llmlt;

(lll) "Ltquld, fl¡vnrnable" mea¡ts atr¡y
llquld hsvtng a flashpolnt below'100'F
(3i.8'C), exce¡¡t any mlxÙu¡e havlng
components with flashpol¡ts of 100'F
(3?.8'C) or hlgtrer, the tot¿l of whlch
make up 99 Percent or more of the
total volume of the mlxtu¡e.

(tv) "Solld, flemrnable" means a
solld, other than a blastl¡c agent or
exploslve as deflned ln 5 1910.109(a)'
th;ü ß üable to cause flre th¡ough
frlctlon, absorr¡tlon of mol,sture, spon-
taneous chemical change, or retalned
heat from manufacturlng or process'

to be a fle,mmable solld lf, when tested
by the method descrlbed in 16 CFR
1600.{4, tt lsnltes a¡rd burns wlth a
self-sustatned fta¡ne at a rate g¡eater
tha¡¡ one-tenth of an lnch per second
along lts maJor exls.

"Fllashpol¡rt" mea¡ls the minlmum
tempera[ure at whlch a llquld glves off
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a v&por ln sufficlent concentratlon to
ignlte when tested as follows:(i) Tagliabue Closed Tester (See
American Naùional Standard Method
of Test for Flash Point by Tag Closed
Tester, ZLL.24-1519 (ASTM D õ6-?9))
for liquids wtth a viscosity of less than
45 Saybolt Universal Seconds (SUS) at
100'f'(3?.8'C), that do not contain sus'
pended solids and do not have a tend'
ency to form a surface fiìrn ¡¡¡!9¡ fgst;
or(ii) Pensky-Marter¡s Closed Tester
(see America¡r National Standard
Method of Test for Fla.sh Point bY
Pensky-Martens Closed Tester, Z,ll.1-
l9?9 (.A"STM D 93-?9)) for liquids with
a viscosity equal to or greater than 45
SUS I 100'F' (3?.8'C), or that contain
suspended solids, or thst hsve a tend'
ency to form a su¡face film r¡nder test;
or(lli) Setaflash Closed Tester (see
American Netlonal Sta¡rdard Method
of Test for Flash Point by Setafl¡sh
Closed Tester (ASTîlt D 32?8-?8)).
Organic peroxides, whlch undergo au'
toaccelerating thermal decomposition,
are excluded from any of the fla-str-
point determinatlon methods specijled
above.

"Foreseeable emergency" means atrry
potential occurrence such as, but not
llrnlted to, egulpment failure, rupture
of containerìs, or failure of control
equlpment whlch could .result ln 8n
unconùrolled release of a hasardous
chemlc¡l lnto the workplace.

"Eazard warning" means any word,s,
pictu¡es, symbols, or comblnatlon
thereof appearlng on ¡ label or othe¡
appropriate form of warnlng whlch
convey the hazards of the chemlcal(s)
in the container(s).

"E[azardous ctremlcal" mea¡u, any
ctremic¿l which ls a phystcal hazard or
s health hazard.

"Eealth þq-znr{" means a chemlcal
for whlch there ls stetl¡tlcally slgnlft-
cs,Dt evldence based on at least one
study conducted in accorda¡ce wlth es-
tablished scientlflc Þrinclples that
acute or ch¡onlc health effects may
occur ln exposed employees. The term
"health hazard" lncludes chemlcals
whlch are carcinogens, toxlc or hlgily
toxic agents, reproductlve toxlns, lrrl-
tants, corrosfves, sensltlz,ers, hepato-
toxlns, neph¡otoxlns, neu¡otoxl¡¡s,

$ ret0.r20o

agents which act on the hematopoletlc
system, and agents whictr rlnr¡age the
lungs, skin, eyes, or muc¡ous mem-
bra¡res. Appendlx A provides further
definttions a¡¡d expla¡¡stions of the
scope of health haza¡ds covered by
this section, a¡rd Appendix B descr{bes
the crlteria to be r¡sed to deterulne
whether or not a chemÍcsl is to be con-
sidered haza¡dous for Du¡l¡oses of tbjs
standa¡d.

"Identlty" mea¡u¡ any chernlcal or
cornmon na.m.e whlch ls indicated on
the materlal safety d¡ta sheet (ì[.SDS)
for the chemtcal. The identity used
shall permit cross-references to be
made a,mong the requted list of baz.
ardous chemlcels, the label and tbe
MSDS.

¡¡rwrrnedlatÆ use', Eea¡s thet the
trazardous chemical will be under the
control of and us€d only by the peraon
who transfe¡s lt from a labeled con-
talner and only u¡ithln tbe work shlft
tn which it ls t¡ansferred.

"Importer" mean¡s tbe first br¡slness
wlth employees wtthin tlre Customs
Terriùory of the Itnit€d Ststes wbicb
receives haza¡dor¡s clremica,Ls produced
ln other countrles for the purpose of
supplying tbem to distributors ot rnarr-
ufactu¡lng pt¡¡ebesers withtn the
IlnfÞd Stst€s.,,Irabel', meaDs a,qy wrltt¿n, prtnte4
or Eraphlc m¡teriel ttlsplayed on or af-
flxed to contsl¡er¡ of hnq¡rdsl¡s
chemlcals.

"Manufssturlngi pu¡chsse¡"' meana
an employer wltb a sorkplace cl¡ssl-
fled tn SIC Codes 20 ttr¡owh 39 who
purcbases s haza¡dous cbemicel for
use \p'lthln that workÞlace.

"Mst¿rlel ssfety dats sheet
(MS¡E!S¡)" means srltten or Drlnted
meterlsl ooncelDlnsi a haza¡dous
chemlcat wilch Ls prepsred tn accord'
ance wlth para8i'raph (g) of tJ¡ls sec-
tlon.

"Mlxtur€" meÈns a,qY combtn¡tlou
of two or more chemlcals lf the combl-
natlon ls not, tn whole or in Þart, the
result of a chemlcal rea¡tlon.

"Organlc peroxide" means aD orBar¡-
tc compound that sq¡fi'alns the biva-
lent -O-O-structure and which may be
consldered to be a structu¡al deúva'
tlve of hydrogen peroxide wtrere one
or both of the hydrcgen atoms has
Þeen replaced by a¡r organlc ra'allcal'
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"Oxldlzer" mearu; a chemical ofher
tha,n a blastlng agent or exploslve 8.s

deflned ln $ 1910.109(8), thgt l¡tltlates
or promotes combr¡stion br other ma'
tertals, thereby causirg fi¡e elther of
Itself or through the release of oxygen
or other gnses.

"Phystc¿l hnagrd" means g chemics'l
for whlch there ls sclentlftcally valld
evldence that tt ls a combustlble
llguld, I compressed gas, exploslve,
flnmrnable, a¡¡ organlc peroxlde, an ox-
ldlzær, p¡rrophortc, unstable (reactlve)
or water-reactlve.

"Produce" mear¡s to manufactu¡e,
progess, fo¡uulate, or repackage.

"Pyrophorlc" Deans a chemlcal thet
wtU ls¡it€ sponta,neously ln alr gt a
t¿mperatu¡e of 130' F (54.4' C) or
below.

"ResÞonslble party" means someone
who ca¡r provide additlonal tnforma-
tton on the haza¡dot¡.s chenical and
spproprlate eme¡gency procedures, lf
ne,Cess9¡y.

"Speclflc chemlcal ldentlty" meÀns
the chemlcal narne, Chemical Ab-
st¡acts Servlce (CA"S) ReglstrY
Number, or Àny other l¡¡formatton
thEt revea,Ls the precise chemlcal des-
lg¡rstton of the substance.

"Dade secret" mea¡ul a¡ry conJlden-
tlal formula, Dattern, process, devlce,
l¡fornatlon o¡ compll¡tlon of l¡for-
matlon that ls used tn an employer's
bustness, and that glves the employer
an opportunlty to obteln an advar¡tage
over competltors who do not know or
use lt. Appendtr D sets out the crlteria
to be r¡sed ln evaluatlng trade secrets.

"Unstable (reactlve)" meatu g chem-
lc¿l whlch ln the pure state, or aa pro-
duced or trensported, wlll vlgorously
polymerÞæ, decompoge, condense, or
wlll become seU-reactlve under condl-
tlor¡s of shocks pressure or tempera-
twe.

"Irse" meaJts to package, handle,
react, or tra¡¡sfer.

"Wate¡-reactlve" mea¡¡B a chemlcal
that reacts wlth wat€r to release a ga^s

thsü ls elther flarn-mable or presents a
health hazard.

"'Work areg" means a room or de-
flned space ln a workplace where haz-
ardous chemlcals are produced or
used, and where employees are
Dresent.

29 CFR Ch. XVll (7-146 Cdltion)

"Iïorkplace" mea¡:s an establlsh-
ment at one geo8írephical location con'
talntng one o¡ more worts Èreas.

(dl Hozard, d,ete¡mínøtlon. (ll Chem-
lcal manufacturers and lnportærs shall
evaluate chemlcals produced in thet¡
workplaces or lmport¿d by them to de-
termlne lf they are haøardous. Eri-
ployers are not regulred to evoluate
chemlcals unless they choose not to
rely on the evaluatlon performed by
the chemlcsl ma¡rufactu¡er or lnporÞ
er fo¡ the chemlcal to satlsfy thls re-
qulrement.

(2) Chemlcal manufaßturers, lmport-
ers or employe¡s evaluatlng chemlcals
shall ldentlJy end corxlder the avail-
able sctentlflc evldence concerning
such hazards. flor health hazards, evi-
dence whieh ls statlsticaüy slgn[lcant
and whlch ls based on at lesst one
poslùlve study conducted tn accorda¡rce
wlth established sctentiflc prtnclples ls
considered to be suffislent to establish
a hazardot¡s effect tf the results of the
study meet the definitlons of health
hazards In thls sectlon. Appendlx A
shell be consulted for the scope of
health ha,zerds covered, and Appendlx
B shall be consulted for the crlt¿rla to
be foUowed wlth respect to the com-
pleteness of the evalustlon, and the
data to be reported.

(3) The chemlcal ma¡rufacturer, ln-
porter or employer evaluattng cheml-
cals shall treat the followlng sol¡¡ces
as establlshlng that the chemlcsls
llsted t¡n them a¡e hazardous:

(t) 29 CfR PBrt 1910, Subpart Z,
Toxlc a¡rd llaøa¡dous Substa¡rces, Oc-
cupgtlonel Safety and Health Admln-
lstratlon (OSEA); or,

(ll) Th¡eshol.d Llmlt Voltt¿s îor
Clw¡nlcøI Substan¿es e& Phastca¿
Agenß in the Vlork Eutircnment
A¡nerlcs¡r Conference of Governnen-
tal Iudustrlsl Eyefenlsts (ACGIE)
(latest edltton).
The chemlcsl manufaÆtu¡er, lmport€r,
or employer ls stlll responslble for
evaluatlng thè hazards aqcoclated wlÙh
the chemlcals ln these source Usts tn
accordance wlth the requ!¡ements of
the sta¡rda¡d.

(4) Chemlcal manufactu¡ers, l¡nport'
ers and enDloyers evaluatlng cheml-
cals shaU treat the followl4g sources
as establlshlng that I chemical ls s
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ca¡cinogen or potæntlal carclnogen for
ha^zard communicatlon purposes:

(t) Natlonal Toxicology Program
(NfP), Annuøl Report on Ca'rsinogens
(latest edltlon);(ii) Internatlonal Agency for Re'
search on Cancer (IARC) Illonogrøphs
(latest editfons); or

(tii) 29 CFR' Parb 1910, SubPa¡t Z,
Toxlc and llazardous Substa¡rces, Oc-
cupational Safety and l{ealth Admin'
istration.

NotE: Tlle RcgÀstr]J ol Tottc Ellects o!
Chæmfcd Substønces publlshed by the N8-
ttonal Instttute for Occupational Safety and
EealCh lndlcgtes whether a chemical has
beeu fo¡¡¡rd by NIP or IA.RC to be a poten-
tlal ca¡clnogen.

(5) The chemical manufacturer, im'
porter or employer shall detennlne
ühe hazards of mlxtures of chemlcals
as follows:

(l) If a mlxtu¡e has been tested as a
whole to determlne its haza¡ds, the re-
sults of such tæsting shall be used to
determine whether the mixture is haz-
ardous;

(ü) If a mlxtu¡e has not been tested
as a c'hole to determine whether the
mixture is a health hazard, the mix.
tu¡e shall be assuned to present the
same health ha.zârds as do the compo-
nents which comprlse one percent (by
weight or volume) or g¡eater of the
mixtu¡e, except that the mixtu¡e sha,ll
be assr¡med to present a carclnogenlc
haza¡d if tt contains a component tn
concentratlons of 0.1 percent or greaþ
er whlch is consldered to be a carclno-
gen under paragraph (d)(4) of thls sec-
tion;

(üi) If a mlxture has not been testæd
as s whole to determine whether the
mixtu¡e is a physlc¿l haøard, the
chemical manufsctursr, tynporter, or
employer rnay use whatever sclenttfl-
cally valid data ls avallable to evaluate
the physical haza¡d potentlal of the
mixtu¡e; and

(tv) If the employer has evldence to
indicate that a comDonent present ln
the mlxture ln concentratlo¡rs of less
thar¡ one percent (or ln the case of car-
clnogens, less than 0.1 percent) could
be ¡eleased in concentratlons whlch
would exceed an estebllshed OSHA
permissible exposure ltmtt or ACCIH
Threshold L,imit Value, or could
present a health hazard to employees
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in those concentraùions, the mlxture
shall be assumed to present tlre sa,me
haza¡d.

(6) Chemlcal ma¡rufactu¡ers, lmport
ers, or employeË evaluatlng chemicals
shall describe ln writtng the prooe.
dures they use to deteruine the haz.
ards of the chemlcal they eva,lu¡te.
The wrttten procedr¡¡es a¡e to be made
svalleble, upon request, to employees,
thel¡ design¿t€d representatives, tbe
Assistant Secretary and the Dlrector.
The written descrlption nsy be incor-
porated into the wrltten haza¡d com-
munlcatlon progra¡n requl¡ed under
paragraph (e) of thls gection-

Gl Wrtttptt lwzotd, conmrnlcotbrl
prograÍL (1) fuployers shall develop
and implement a written hezand se6-
munication proga¡n for thel¡ work-
places whlch at least descrlbes how
the crlterla speclfled ln paraerapbs (f),
(g), a¡¡d (h) of this section for labels
and other forms of warnlng, m¡t¿risl
s¿fety date sheets, and employee ln-
formation and training wlll be met,
and which aLso tncludes the following

(i) A llst of the haza¡dous chemicals
known to be present usi¡g an lde¡tlty
that ls referenced on the appropri¿tæ
materlal safety dsta sheet (the list
rngy be complled for the wortsplace as
a whole or for tndtvtduat work areas);

(11) Ttre methods the employer will
use to lnform employees of the haz-
ard.s of non-routtne tasks (for exarrr'
ple, the cleantng of reactor vessels),
a,nd the haza¡<ls associated wtth
chemlcals contalned ¡¡ ¡¡1s¡s¡ed pipes
ln thelr work a¡eas; a,nd,

(lll) Ttre method^s tlre employer will
use to lnform Ê,4y contractor employ-
ers wtth employees working ln tbeem-
ployer's workplace of the bazå¡dous
chemlcsb thel¡ employees m¡y be ex-
posed to wblle performlng thel¡ worB
and Bny suggestlons for appropriate
Þroteotlve rtreastures.

(2) The emploYer may r¡ely ou an ex'

(3) The employer shall make tJre
wrltten haøa¡d cornrnunicatlon pro-
g¡am cv&tlable, upon request' to em'
ployees, thel¡ desicnated represent¿'
tlves, the Asslstant Secretary and tbe
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Director, in accordance with bhe re'
qulrements of 29 CFB 1910.20(e).

ßl Løbels ønd' other forms o1 warn-
tng, Í) The chemtcal ma¡rufactu¡er,
lmporter, or dlstrlbutor shall ensure
that each contalner of hazardous
chemlcals leavlng the workplgce ls la'
beled, tagged or marked wlth the fol-
lowlng lnfo¡matlon:(t) IdentltY of the hazardous
chemlceXs);(ll) Approprlate hazsld warnlngs;
a¡rd

(ttl) Na,me a¡rd address of the cheml-
cal ma¡n¡Jactuter, lrnpqrter, or other
responsible party.

(2) Chemical manufacture¡s, i¡nport'
ers, or di,strtbutors shall ensu¡e that
each contalner of hazardous chemicals
leavlng the .workptsce ls labeled.
tassed, or marked ln accorda¡rce wlth
thls sectlon ln a manner which does
not confltct with the requirements of
the Eszs¡dous Materlals Transports'
tion Act (18 U.S.C. 1801 et seq.) and
reeulatlons lssued under that Act by
the Department of Tlansportation.

(3) If the ha,za¡dous chemical !s reg-
ulat¿d by OSEA, ln a substa¡¡ce-specif-
lc health standard, the chemlcal man'
ufaptu¡er, lmporter, dlstrlbutor ol em-
ployer shall ensu¡e that the label,s or
other forus of warnlng used are in ac'
cordance wlth the reqr¡lrements of
that standErd.

(4) Except as provlded ln paragraphs
(fX5) and (f)(6) the employer shall
eru¡ure that each contgtrer of 'hazard-
ous chemlcals tn the workDlace ls la-
beled, tagged, or marked q¡lth the fol-
lowlng lnfo¡æatlon:(t) Identlty of the hazardous
chemlcal(s) contalned thereln; and

(lt) Approprlate hazard warnlngs.
(õ) The employer may use sl8Í¡s,

plana¡ds, process¡ sheets, batch tlckets,
operettng procedures, or other such
wrltten materlÀls tn lleu of afflxlng
label,s to t¡rdlvtdual statlonary process
contalners, as long as the alternatlve
method ldentlfles the contstners bo
whlch lt ls sppücable and conveys the
lnfomatlon requlred by pa¡ag¡aph
(f)(4) of thts sectlon to be on s label'
The wrttten materlals ehêU be readlly
accesslble to the employees ln thelr
work a¡ea throughout esch work Ehlft.

(6) The employer l,s not requlred to
label portable contslnerg lnto whlch

29 CFR Ch. XVll (7-l-8ó Edlllon)

hazardous chemlcals ore transferred
f¡om labeled contalners, and whlch are
tntended only for the lmmedlatæ use
of the employee who Performs the
tra¡rsfer.

(?) The employer shall not lemove
or deface exlstlng labeÌs on tncomlng
containers of hazardotx chemlcals,
unless the contalner ls lmmediately
ma¡ked wlth tbe requlred informs'tlon.

(8) The employer shall ensule that
labelg or other forms of warnlng are
leerlble, in Ehrgllsh, and prominenfly
dlsplayed on the contal¡rer, or rea'dlly
avallsble l¡r ùhe n¡ork area ühroughout
each work sh|ft. F.Ìnployers havlng em-
ployees who sÞeak other la¡¡guages
may add the tnfomatlon i¡¡ their lan-
guage to the materlal p¡esented, as
long as the inforu¿tlon ls presented l¡
ûrgllsh as well.

(9) Ttre chemlcal manufacturer, lm-
porter, dlstrlbutor or employer need
not affix new labels to comply wlth
thls sectlon if exlsttng labels al¡eady
convey the requl¡ed lnfornatlon.

(Ð Møtcrüol so,fetv d.øtø sheets. (t)
Chemlcal manufa'tr¡¡ers a¡rd trnport-
ers strall obtaln or develop e materlal
safety deta sheet for each hassrdous
chemtcal ttrey produce or lmport. trh'
ployers shall trave a materlal safety
data sheet for each haza¡dous cheml-
cal whlch they use.

(2) Each materlgl safety data sheet
shall be ln Engllsh and shall contaln
at least the followlng lnformatlon:

(t) The ldentlty used on the label'
and, except as provlded for ln Da¡a-
crgph (f) of thls sectlon on trade se'
crets:

(A) If the haza¡dous chemical ls e
slngle substance, lts chemical and
conrmon name(s)¡

(B) If the ha.zardous chemlcal ls s
mlxture whlch has been tested as a
whole to detenntne lts hazards, the
chemlcal a,nd common neme(s) of the
lngredlents whlch contrlbute to these
known haøards, and the coñrnon
name(s) of the mlxture ltseU; o¡,

(C) If the haøardous chemical ls a
mlxture whtch has not been tested as
s whole:(t) the chemlcal and common
name(s) of all lngredlents whlch have
been determlned to be health hasards,
and whlch comprlse l7o o1 grester of
the composltlon, except that cheml-
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cals tdentlfled as carcinogens under
parag¡aph (d)(4) of thls section shall
be listed lf ttre concentrations ete O'LEI
or greater; and,

Q) The chemical and common
narne(s) of all hg¡edients which have
been determined to present a physical
haza¡d wtren present in the mixtule;

(ü) Physical and chemical character-
istics of the hazardous chemical (such
asi vapor pressure, fla.sh Polnt);

(iilX.T¡re.physical hazards of the haz'
ardous:shsnical, includlng the poten-
üial for fire, explosion;and reactivity;

(tv) The health hazards of the haz-
ardous chernlcal, lncludÍng signs a¡¡d
symptorns of exposure, and any medi-
cal conditions which are generslly rec'
oefi¡zed as bei¡rg agg¡avated by expo-
sure to the chemlcal;

(v) The prlna¡y route(s) of entrY;
(vi) The OSHA pennissible exposule

linit, ACGIÍI Th¡esholfl r.imlf Value,
and a¡ry other exposure lirnlt used or
recommended by the chemlcal manu-
factu¡er, imporber, or employer pre.
parlng the material safety data sheet,
where available;

(vii) Wbether the hazardous cheml-
csl is l¡sted in the National Toxicology
Program (ìrTP) Annual Repott on
Carcinogetæ (latest edition) or has
been found to be a pot¿ntial csrclno-
gen in the fnternational Agency for
Resea¡ch on Ca¡rcer (I.{RC) Mono-
grøplùs (latest edltloru), or by OSEA;

(vüi) Arry generally epplicable p¡e-
c¿utions for safe ha¡¡düne ar¡d use
which are known to the clremical man.
ufacturer, inportcr o¡ employer pre-
parine the material safety data sheet,
including appropriate hyglenfc prac-
tices, protective measures durlng
repalr and matntenance of conta.ml-
naùed equipment, and procedures for
clea¡r-up of spllls and leaks;

(ix) Any generally appllcable control
meas¡ures which are known to the
chemical manufactu¡er, imÞorter or
employer Prepar¡ng the naterlal
safety data sheet, such as apÞroprtate
eneilneering controls, work practlces,
or personal protectlve equipment;

(x) Energency a¡rd flrst aid proce-
dules;

(xi) The date of preparatlon of the
material safety data sheet or the last
change to lt; a¡td,
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(xii) The name, add¡ess and tcle-
phone number of the chemical manu-
facturer, importer, employer or other
responslble party preparing or distrib-
uting tùe meterial safety date sheet,
who'can provide additional informa-
tion vn the hazardous chemical and
approprlate emergency procedures, lf
necessary.

(3) If no releva¡rt information ls
found for any glven category on the
material safety data sheet, the cheml-
cal manufacturer, importer or employ-
er preparÍng the,uaterial safety dats
sheet shall mark lt to lndlcat€ that no
appllcable information was found.

(4) Wrere complex mixtu¡es have
similar ha^zards and contents (i.e. the
chemical lngredients are essentially
the same, but the specific composition
varies from mixture to mixtu¡e), the
chemicel manufacturer, lnporter or
employer may prepare one material
safety data sheet to apply to all of
fþsss simils¡ mixtures.

(5) The chemical manufactu¡€r, im-
porte¡ or employer Þreparing the m¿-
terial safety data sheet shall ensure
ihst the tnformation recorded accu-
rately reflects the scieutiflc evidence
used ln maktns the ha,zard determina-
ùton. If the chemlcal mnnufactu¡er,
lmporter or employer becomes newly
ewa¡e of any slgnificant infonnation
rega¡dlng the hazard,s of a chemlcal,
or ways to p¡ot¿ct asainst the hazards,
thls new information shall be sdded to
the msterlel safety datg sbeet wlthin
th¡ee months. If the chemlcal i:s not
currently belng produced or imported
tlre chemlcal manufactu¡er or lmporL
er shall add the lnformatlon to the
materlal safety data sheet before the
chemlcal l,s tntroduced lnto the work-
place e8isln.

(6) Chemlcsl m¡¡rufacturers or lrn-
porters shall ensu¡e that dl,strlbutors
and manufa¡tu¡lng purchasers of haz-
a¡dous chemlca,Ls are provlded an aI>
proprl¡te materlel safety data sheet
wlth thetr lnlttal shlpment, and c¡ith
the fl¡st shlpment after a mat¿rlal
safety dstÊ sheet l,s uPd¿ted. Tlre
chemtcal manufactu¡er or lmporter
shall elther provide materlal safety
data sheets wlth the shipped contaln'
ers or send them to tÌre ma¡rufactulns
pulchaser prlor to or at the tlme of
the shlpment. If the maùerlal safety
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data shee'v ls not provided ç'ith the
shlpment, the manufacturlng purchas'
e¡ shall obtaln one from the chemical
ma¡rufacturer, importer, or dlstrlbutor
aÁi soon as posslble,

(?) Dlstrlbutors shall ensu¡e that
msterlal safety data sheets, and updat'
ed lnformatton, are provlded to oüher
dlstrtbutors a¡rd ma¡tufactuÌing pur-
chasers of haza,rdous chemlcals.

(8) The employer shall malnt¿ln
coples of the requlred materlal safety
daùa streets for ea¿h hazardous che¡nl-
cal tn the workDlace, end shail ensure
that they are readtly accesslble during
each work shtft to employees when
they are ln thelr work a¡es(s).

(9) Matertal sa,fety data sheets may
be kept tn a¡ry form, lncludlng operat-
lng procedu¡es, and may be deslerted
to cgver groups of haza¡dous cheml'
cals ln a work area where lt may be
more &pproprlate to add¡ess the haz-
ards of a process rather than indlYid-
ual hazardous chemlcals. IIowever, the
employer shall ensure that ln all cases
the requlred tnformatlon is provlded
for each hazardous chemlcel, and is
readlly eccesslble durtnc each work
shlft to employees when they a¡e ln
thel¡ sork area(s).

(10) Materlal safety data sheets shall
also be made readlly avallable, upon
request, to designated representatlves
and to the .A.sslstant Secretary, l¡r ac-
cordaJrce wlth ühe requl¡ements of 29
CF'R 1910.20(e). The Director shaD
also be Eiven access to matertal safety
data sheets ln the s4lne m&nner.

(h) Emploaee inlormatlon and, trøl,n-
lng. Ehployers shsll provlde employ-
ees wlth l¡fonatlon and tralnlng on
hazardor¡s chemlcs¡s l¡r thel¡ work
a¡es at the ttme of thelr tnltlsl asslm-
ment, aud c¡henever a new hazard ls
lntroduced lnto thelr work areE.

<L) Inloflnøú{o¿ tuployees shsll þe
lnforoed of:

(l) The requlrements of tbls secülon;
(ll) Any operatlons tn thei¡ work

area where hsza¡dous chemlcals a¡e
Dresent; a.nd,

(lll) Ttre locatlon a¡rd svallablllty of
the wrltten hazsrd conmunlcatlon
progra,ur, lncludlng the requl¡ed ll¡t(s)
of haza¡dor¡s chemlcelg, snd mst€rlsl
safety data sheetg requt¡ed by thls sec-
tlon.

29 CFR Ch. XVll (7-t-8ó Edltion)

Q) Truining, Employee tralning
shall include at least:

(i) Methods and observatloru that
mey be used to detect the presence or
release of a hazardous chemicel in the
work areg (such as monltorlng con-
ducted by the employer, continuous
monltorlng devlces, visual appearance
or odor of ha,zardous chemicals when
belng relea.sed, etc.);

(li) The physical and health haøards
of the chemicals tn the work area;

(tll) The mea¡iureõ employees can
take to protect themselves f¡om these
hazard.s, lncludlng speclfic procedures
the employer has lmplemented to pro-
tect employees from exposure to baz-
a¡dous chemlcals, such as approprlete
work prantices, emergency prgcedures,
and pe¡"son¡l protectlve equipment to
the used; and,

(Iv) The details of the ha¡,ard com-
munlcatfon progra,m developed by the
employer, lncludtng an explanatlon of
the labellug system end the material
safety data sheet, and how employees
can obtaln and use the approprlate
hazard lnformation.

G, TTalâ secrets. (1) The chemlc¿l
ma¡ufactu¡er, inporter or employer
may wlthhold the speclflc cbemlc¿l
identlty, tncludlne the chemlcal name
and other speciflc identlflcatlon of a
ha,zsrdous chemlcal, from the material
safety deta sheet, p¡ovlded that:

(l) The shlm lþsl the informstton
wlthheld ts a trade secret ca¡¡ be sup'
ported;

(tl) Info¡matlon contatned ln the ma-
terlal safety date sheet concernlng the
propertles and effects of the hazard'
ous chemlcal ls dlsclosed;

(ltl) The materlal safety data sheet
lndlcgtes that the speclflc chemicsl
ldentlty ls betns wlthheld as a trade
secret; and,

(lv) Ttre speclflc chemlcal ldentlty Is
made avallable to health professlonals,
employees, a¡rd deslgnated represents-
tlves, tn accorda¡rce wlth the ¿ppllca-
ble provlslons of thls paragraph.

(2) Where a treatlng Physlcian or
nurse dete¡nlnes that È medlcsl emer-
gency exlsts and the speclffc chemlcsl
ldentlty of a hazardous chemlcsl ls
necessary for emergency or fl¡et ald
treatment, the chemlcal manufactu¡-
er, lnporter, or employer shall lrnmg'
dtately ¿lsclos€ the speclflc chemlcal
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identity of a trade secret chemical to
that treating Þhyslcian or nurse, re-
gardless of the existence of a wrltten
ststement of need or a confidentiality
agreement. The chemlcal menufectur-
er, lmporter, or employer mey requlre
a wrltten ststement of need and confi-
dentiality agreement, ln accordance
wfth the provisior¡s of paraeîaphs (i)
(3) and (4) of thts sectlon, a¡¡ soon as¡

cl¡cumsta¡rces permit.
(3) In non-emergency situations, a

cheu¡lcal manufacturer, Ímportær, or
employer shall, upon request, ¡ìisgtssg
a spectfic chemlc¿l identlty, otherwise
permitted to be withheld under para-
graph (i)(l) of this section, to a health
professÍonal (i.e. physicia¡r, indt¡strial
hygienist, toxicologdst, or epidemlolo-
g¡st) providing medical or other occu-
pational hearth services to exposed
employee(s), and to employees or des'
imated representatives, if:

(i) the request fs in s'rftinc;
(ü) The request describes with rea-

sonable detaÍl one or more of the fol'
lowing occupatlonal healùh needs for
the informetion:

(A) To as¡¡ess the hazards of the
chemlcals to which employees will be
exposed;

(B) To conduct or a,$sessi sampllng of
the workplace atmosphere to deter-
mlne employee exposure levels;

(C) To conduct pre-assignment or
periodic medical surveillance of ex-
posed employees;

(D) To provide medlcal treatment to
exposed employees;

(E) To select or assess epproprlate
personal protective eguipment for ex-
posed employees;

(F) To design or assess engJneertng
controls or other protective measures
for exposed employees; and,

(G) To condust studies to determlne
the health effects of exposure.

(lii) The request explalns ln detall
why the disclosu¡'e of the speclflc
chemical ldentlty ls essentlal and that,
in lieu thereof, the disclosure of the
following lnformatlon to the health
professional, employee, or deslgnated
representative, would not satlsfy the
purposes described in paragrapÌr
(t)(3)(lt) of thts section:

(A) The properties a¡¡d effects of the
chenical;

$ ì9t0.t200

(B) Measu¡es for controlllng work-
ers' exposu¡e to the chemicali

(C) Methods of monltori¡rg and ana-
lyztng q¡orker exposure to the cheml-
cal; and,

(D) Methods of diagnoslng and
treati¡rg hsrmful exposules to the
chemlcal;

(iv) The request includes a descrie
tion of the procedures to be used to
mai¡rtain the conJidentiality of the
clisclosed informatlon; and,

(v) The health professional, and the
enployer or contractor of tl.e services
of the health professional (i.e. docm-
strenm employer, Iabor organizatlon,
or tndivldual employee), employee, or
desfcnated representative, agree in a
written confidentiallty agreement that
the health professlonal, employee, or
desic¡rated representatlve, wilì not use
the trade secret lnformation for any
purpose other than the health need(s)
asserted a¡rd Êgree not to release the
lnformatlon under a,ny circunst¿nces
other tha¡r to OSEå" as provided ln
paragraph (i)(6) of this section, except
a.s authorized by tbe term.s of the
ag¡eement or by tbe chemlcal rnanu-
facturer, lmporter, ot emDloyer.

(4) The confidentiality ag¡eement
authorÞed by par¿graph (f)(3xiv) of
thls section:

(l) May restlct the use of the infor-
matlon to the health pr¡rpqses tndicat'
ed ln the w¡ltten st¿tement of needl;

(ll) May provide for aPproPrl¿te
legal remedles ln tbe event of a breach
of the agi¡eement, l¡rcludlng stipula-
tlon of a reasoasble preestln¿te of
Iikely d¡mages; and,

(lll) M¿y not lnclude regulrements
for the postl¡g of a Penalty bond-

(5) Nothlng ln this standsrd is
nreant to preclude the pa¡üles from
Þursutng non-contractual remedles to
the extent petnitt¿d by l¿w.

(6) If the health professlonsl' em-
ployee,
recelvln
decldes
ft to OSEA, the chemical ma'uufactu¡-
er, imÞorter, or employer who provld-
ed the lnformatton sball be informed
by the health professlon¡I, employee,
or deslgnated representative prio¡ to,
or at the õame tlme as, such dlsclo-
su¡e.
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(?) If the chemlcal manufacturer,
denies a w¡ltten
e of a speciflc
denial must:

(l) Be provlded to the health p¡ofes-
slon¿l, employee, or deslgnated repre-
sent&tlve, dthfn thLrty days of tbe re-
quest;

(ll) Be ln wrltlnc;
(tü) Include evldence to support the

clalm that the speclflc chemlcal ldentl-
ty ls a trade secret;

(lv) Stat€ the speclflc reasons why
the reguest ls belng denled; s¡rd,

(v) Explsl¡r ln detatl how alternatlve
l¡¡fom¿tlon msy s¿ülsfy the speclflc
medlcsl or occupatloual health need
wlthout reveallng the speclfic cheml'
csl ldenttty.

(8) Tlre health professtonal, employ-
sentative, whose
tton is denled
) of thls sectlon

may refer the request and the wT ttten
denlal of the request to OSE.{ for con'
stder¿tlon

(9) When a health professional' em-
ployee, or desl¡nated representatlve
refers the denlal to OSEA under para'
graph (t)(8) of thls sectlon, OSHA
shall conslder the evldence to deter'
mlne lf:

(l) The chemtcel ma¡rufactu¡€t, lm-
portêr, or employe¡ has supported the
clalm that the speclflc chemical ldentl-
ty ls a trade sec¡et;

(ll) The health professlonal, employ'
ee, or deslgnated representattve, has
eupported the clalm that there ls a
medlcal or occupatlonal health need
for the lnformatlon; and

(llt) T'he heelth professlonal, em-
ployee, or deslgnatæd representatlve'
has demonstrated adequete means to
protect the conJldentlallty.

(10X1) If OSIIA det¿¡rrlnes that the
speclflc chemlcal ldentlty reguested
under paragraph (l)(3) of thls sectlon
ls not a bonø ftd¿ trade secret, or that
It ls a trade secret, but the requestlng
health professlonel, employee, or des-
lgnated representatlve has s legltlmefe
medlcal or occupatlonal health need
for the lnformatlon, has executæd a
wrltten confldenttallty aSreement, and
has shown adequate mearu¡ to protect
the confldentlallty of the Informatlon,
the chemlcal manufacturer, fmporier,

29 CFR Ch. XVll (7-l-86 Edltlon)

or emÞloyer will be su'oject to citation
by OSIIå.

(tl) If a chemlc¿l ma¡rufactr¡¡er, lm-
porter, or employer demonstrates to
OSIIA that the executlon of a confl-
dentlallty agireement would not Þro'
vlde sufflclent protectlon agalnst the
potentlal ha¡m from the unauthorlzed
dlsclosu¡e of a trade secret specific
chemlcal ldentlty, the Asslstant Secre-
tary may lssue such ordeß or impose
such addltlonal llnltations or condl-
tlor¡s upon the dlsclosu¡e of tlre re-
quested chemlcal inform¿tion as may
be approprlate to assure that the occu-
pattonal heelth servlces are provlded
wlthout an undue rlsk of harm to tbe
chemical ma¡rufacturer, lmporter, or
employer.

(11) If, followlng the issuance of a ci-
tatlon and a¡ry protectlve orders, the
chemlcal manufactu¡er, lmportær, or
employe¡ contl¡rues to wlthhold the
lnfo¡mation, the mattær ls referrable
to the Occupatlonal Safety and Eealth
Review Com.misslon for enforcement
of the cltstlon. In accordance wlth
COm.mlsslon rUles, the A.rrntnlstm,üVe
Lsw Judge m¿y revlew the cttatton
a¡rd supportlng documentatlon ln
cclneìa or lssue approprlate protectlve
orders.

(12) Notwithstandlng the exlstence
of a trade secret clalm, a chemlcal
manufa¿tu¡er. lmporter, or employer
shall, upon tequest, disclose to the A8'
slsta¡¡t Secretary any lnfo¡matlon
whtch thls section requlres the cheml'
cal menufacturer, lmporter, or em-
ployer to make avallable. WTrere there
ls atrade Secret gl¡lrn, süCh clalm shall
be made no later than st the tlme the
lnfo d to the .Assl,Bt'
Bnt uttable determl-
natl t status can be
mede and the necessa¡y protectlons
can be lnplement¿d.

(13) Nothl¡rc ln thls psregraph thBU
be construed as requl¡[rg the d'lsclo'
sure under a¡ry clrcumstances of proc'
es{¡ or percentage of mlxtu¡e lr¡fo¡ma-
tlon whlch ls trade secret.

Q) Ellecilte d,atas. &¡ployers shall
be ln comPllance with thls sectlon
dthfn the followtng tlme Perlods:

(1) Chemlcal ma¡¡ufa¡tu¡ers and In-
porte¡s shaü label contatners of haz-
Lrdous chemlcals leaving thelr wo¡k-
places, and provlde materlal safety
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data sheets with inltial shlpments by
November 25, 1985.

(2) Dlstributors shall be ln comÞIi-
ance wltlr all provislons of this section
applicable to them by November 25,
1985.

(3) Fñ!'loyers shall be in comÞliance
wiüh all provÍsions of this sectlon by
May 26, 1986, includlne inttial training
for all current employees.

AppEßrDrx A ro I 1910.1200-EEALTE EAZÄR!
DFrr,¡rrroNs (MA¡rD^loBY )

Nthough safeùy haza¡ds related to the
physical chsract€rlstlcs of a chebical cân be
oblectlvely deflnect ln terms of testing re-
quirements (e,s. fiamm¿blllty), health
haz¿¡d definltiofu a¡e less Drecise and more
subjectlve. Eealth hazards may canrse mea¡i-
urable changes ln the body-suctr as de-
creased pulmonå.ry functlon. These changes
are generally indtcgt¿d by the oecunence of
sfgns and sympüoms ln the exposed employ-
ees--such as strortneqq of bresth, & non-
measurable, subjective feellng, hployees
exposed to such haza¡tls must be epprlsed of
both the chêruie ln body fuûctlon snd the
stgns and sybptomq thst hay occut to
sfgD.a.l that chsnge.

Ttre determln¿tlon ol occupaùtonÂl health
haza¡ds is compllcated by the fact that
many of the effects or slgn" and symptoms
o@ul corûnorùy ln non-occupatlonslly ex-
Þosed poÞu¡Btions, so that effects of expo-
sule B¡e dlfflcult to seÞar¿te from non¡ally
occu¡rlng lllnesses. Occasfonally, a suÞ
st¿nce causes ao effect ùhat ls ra¡ely seen ln
the populstlo¡ at large, such aa a¡gtosslco-
m¡s csr¡sed by vlnyl chlorlde exposure. thus
hsltns lt easter to ascertatn tb.rt the occu-
pstionÀl exposr¡re sas the prlnary causs-
tlve factor. More often, however, the efie{ts
a¡e commorL such as lungi cafrcer. T'l¡e sltua-
tton ls further compllcated by the fect that
most chemlcals have not been sdequ8tely
t€st€d to determine thel¡ health haza.rd po-
tentlal, s¡rd date do not exist to substa¡tta,te
these effects.

Tbere have been many attempts to c¿t¿-
gorize effects â,nd to deftne them ln varlous
weys. GenerallV, the teEs ,.acute" s¡xd
"ch¡onlc" are used to dellneate between ef-
fects on the besls of seveÌlty or du¡atlon.

result of shor-t"ten exÞosuteg, Bnd are ol
short duraClon. "Chronlc" effects generslly
oocur as a result of long-tem exposure, snd
are of long duration,

Ttre scut€ effects referred ùo most fre-
quently are ùhose defined by the Atoerlcan
National Staridards Instltut€ (ANSI) stand-
srd for Precsutlona,ry Labellns ol lfal¿a,rd-
ous Indwtrlal Chemle¿k (2120,1-1082)-tr-
rltsúf on, corroslvlùy, sensttlzÈtlon ar¡d lethal
dose. Although these are lnportant heatth
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effects, they do not adequstÆly cover the
cor¡slderable rarrge of acut€ effects whlch
may occr¡r Às I tesr¡lt of occupetlonal expo-
sure, such as, fot exarpple, na¡coelg.

$lmllù'ly, the teru chronlc effect ls ofùen
used to cover only carclnogenicity, t€rato-
gen¡city, and nutagenlcity. These effectÁ
sre obvlous a consem ln the wotkplace, but
Âgaln, do noù adequat€ly oover the are& of
ch¡onlc eftects, excludl¡g, ¡or s¡¡ñ¡rlê,
blood dyscrasiÀq (such ¿5 ¡¡6mln), chronlc
bronchltls and llver stropby.

T'lxe goal of deftnlng preclsety, to measu¡a-
ble terms, every posslble health eff€ct that
may (rccrrr ln the workplace as a result of
chemlcs,l expc¡ures c-nbot rcat¡sticaUy be
accompllshed, Ttrls does not negaÞ the
need for employees to be lnrs¡-u¿ of auch
effects a¡rd protected frou them.

Appeudlx B, whlch ls a¡so maJxdstory, ouL
lines the prtoclples and p¡ocedu¡es of
hazard asgessment.

For pu¡poses of thls section, any cbeni-
cals whlch meet a,ny of the follo\plng alefl¡¡-
tlons, as determlned by the srltêrls E€t forth
ln Appendlx B a¡e health hsza¡ds:

L eo,rcl¡ogen: A chemic¡l ts considered to
be a car:clnogea lf:

(a) It has been eva.lu¿ted by the fnteraa-
tlonsl Agency for R€s€â¡ch on C¿ncer
(IARC), and found to be o ca¡cinogen o¡ pG,
tentlal ca¡claogenj or

(b) It ls llsted as e ca¡cinogen ot pot€nttaI
carclnogen IÐ, tl].e Arlr¿tlo,l n¿poît o¡ Cor-
ct¡ogens publi,shed by the Nation¡l Todcol-
ogy Èog¡am (NrP) (f8test edltion); or,

(c) It lÃ ¡eguÌ¡,ùed by O'SEA aa g' cartclno.
geu.

2. Corrþsl¡)e: A chebJcBl that csuses visl-
ble degtructton of, or lreverstble alterìEtlon8
ln, Uvfng tlssue by chemlcal actlon at the
slte ol csntsct. ¡ot s¡¡hple. a che¡¡ica¡ 18
consldered to be cor¡oslve lt. when testd on
the lnt¡ct stln of alblno rabblts by the
method descrlb€d by the IlS. Department
of Tlùrspoft¿tlon ln Appendix A to 49 CER
PBrt 1?3, lt dest¡Ðys or chs,ng€ frreverslbly
the structurc of the tlssue at the slte of con-
tsßt foUowing sn ex¡¡osr¡re Derlod of four
hor¡¡s. Ttrls term shal¡ not rcÎer to astion on
tnanfnst€ su¡fac¿s.

3, Htgùy toz1y6* A cheBlcal fnlllng ylthln
any of the followlng c8t€sorles:

(B) A chemlcal thst hss a tûeaUsû lethÀl
dqse (I¡Do) 9l !Q nllllgmn¡ Or less per kllo-
gram of body welght when ad¡nlnlstÆred
ors,lly to alblno rats webhlng b€tweeD 200
snd 300 grams each.

(b) A chemlcsl that has a medl¿n leth¡l
dose (LD!o) ol 200 muug¡a,ms or less per
klloe¡am of body wel€lht when ad¡ûl¡lstered
by contl¡xuol¡s coDtsct for 24 hou¡s (or less
tf de8th occu¡s wlthln 24 hou¡s) with the
bare skln of albho rabblts welghlng bè
tween two ar¡d three kllograns eaclr.

931



$ rer0.r20o
(c) A cherûlca¡ thÈt has a Eedlsn lethal

concentrstton (t,cs) ln at¡ of 200 parts per

oocurs wlthtn one hour) to slblno rats
welghtng between 200 and 300 grams each'

4. I¡tl.tont: A chemlcal, shlch ls not cor¡G
slve, but
mstory e
actlon at
Bkfn t¡rlt¡nt lf, when tested on the lntact
skl¡ of alblno rabblts bv the methods of 16

other opproprlate tecbnlques.
6. 9e¡tsltl¿er: A chemlc¿l ühaÙ c¿use6 e

subst¡¡¡tta,l proportlon of exDosed people or
a¡fm¡ls to âevelop a¡r allerglc rea'ctlon ln
nomal ttEsue sfter repested exposule to
ùhe chemlcal.

6. tW. A chemtcsl falllng wlthln anv of
the followlng categorles:

(s) A chentcal thet has a medlan lethal
dose (LD.o) of more thsn 60 rFllllsrans per
kuogrl¡E but not Eore thsn 600 mflrtg¡am¡
per klo¡ram of body welgbt when odnlnl¡-

29 CFR Ch. XYll (7-l-8ó Edlllon)

+"ered orally to alblno rat¡ welghlns between
200 a,nd 300 Silam8 each.

(b) A cheElcal thet has I Eedlsn leths¡
dose (LDu) of more tha.D 200 mllllgrabs per
klloSrsm but not more tha¡r 1,000 mlül'
g¡ams per kllogra,m of bo<ly welght when ad-
mtnlstered by contlnuous conta¡t lor 24
hou¡s (or tess lf deaÙh occr¡¡s slthln 24
hou¡¡) wlth the bare ¡tln of albtno rabblts
welghlng betcreeD tqto and th¡ee Ellogr¿¡ns
each.

(c) A chemtcol thst has s'medlan lethBl
concentraüfon (LC rc) f¡t al¡ of more üha¡ 200
p8¡t8 per mllllon but not more th¡¡r 2,000
partÁ per mllllon by volume of gaa or vgpor,
or more than two mlllleiraEs per llter but
noi more thar¡ 20 nflltgrÀma per llter of
mlsf, f1¡¡s, or dust, when edmlnlst¿red by
oonùtnuous l¡rhÈlatton for one hou¡ (or lesg
tf death occu¡s wtthln one hour) to albtno
rets welghl¡g beùween 200 and 300 g¡a'm¡
each,

7. Tøûet orson cÍlects. The followlng ls e

tended to be all-lncluslve'

b.
ard Symplon¡:.,,..

c" Nq¡roto)dm:....,

d, Ag€nb wilctr aal on th€ blood or hemâ-
þfol€tb sytlem:.

Egns and
Ctþmlcals:

Cñ€rnbals whlcñ Proó,¡co llvs darnâge'
Jaundlc€i llvor onlsrgomenl
Corbon tetadtlorld€; nltræ¡mln€r'
Ctþmlcals wàldl Proûroe kldnq dsrn¡gg'

. 
ü€ nqrc(¡8 3y€têÍl'

Mdq/r}1 c€rbon dl8ulfl do'
O€crs{úô hemoglobln fundton¡ deprlvo lhe body tb!¡toc ol oxygpn'

Cyanoslgi loos ol consdous¡€88.
Csrbon dþnoxldo; ctsnld€o'
Cñ€mlcalE whlch lrlt¿lo or dsmage tho F/lmorî8ty tl8al€.
Cough; t¡ghtnoso ln chest thorüle8t ol bt€åtll'
Elþa¡ asboltos.
cf,"itilc¡s whlch aflecl th€ top.oductlve c¡Pourd6 ftcù¡d¡ng ctttonto€omal

damago (mutrüons) 8nd effod¡ on fotulea (laratoCen€818)'

Bllh doloct!¡ storlllty'
Lead; D8OP,
Chomlcsl h,hlch ûíeol th€ d€tmel layet ol tho body'

tHating ol üÞ okln; rtrhe8¡ lnll,¡tþn'
Keton€!; chlorlnstod comPounds.
Chemlcsls whlch aflôcl th€ eye or v'leual capadty'
ConlunctMüsi com€ål damago'
O¡gânio €olvent!i edd8.

o, Ag€ntB wñþlr damage ttìe lurE ..-,.---.--
slgrì! and Sylnptong: .....,.......
Cñcmlcrlr: ,...,.,,,,,,

ArPErDrx B rc t 1900.1200-Ilez,rno
D¡mg¡n¡r¡o¡r ( M^rD^lonY)

Tl¡e qualtty ol I hezard oommu¡rlcatlon
prog¡am b la¡Cely dependent upon the &de-
quscy sitd accuracy of the hazÈrd determl'
n8tfon. lTre ha¿¡rd determlnatlon requlre' certalned the hszs¡ds of the cheôlcalg pro'
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duced or tmported ln accordance wlth the
crlterla set forth in t'his Appendlx'

Eazard ev¿luatlon ls a process which

poses of thjs sectlon.
2. Humøn døúc- Where availsble, epldemj'

oloelcal studies and cåse reports of adverse
treatttr effects shall be co¡rsldered tn the
evaluatfon.

3. Atultìtot ti¿úø Euman evldence of health
effects in exposed populatlons ls generally
not available for the mejorlty of chemlcals

refer to speclflc anlmal t€stlnS results (see

Appendix A).
4. Aibq!@1t ør.d' repoîtlrtg oÍ dotz: Ttre rÈ

sults of any studles whlch 8re deslgned and
conducted aDcordlng to est¿bushed eclentlffc
pri¡ciples, a¡rd whlch report etetlsùlcally slq'
n¡ticant concluslons regardlng the he¡lüb et'
fects of e chemlcal, shstt be a sufflclent
bssls for a haza¡d dete¡mlnetlon and report'
ed on sny matertsl ssfety d¿ts ¡heeù. The
chemlcsl ms¡¡ufactuter, fmport€r, or em'
ployer msy al,so reporù the results ol other
scientiflcally valld studles whlch tend to
refute the findfnsg of hszs¡d.

A¡rarp¡x C ro ! 1900.1200-I¡rFoRü/rnoF
Sounces (¿{Dv¡soaY)

The foUowins ls ¿ Ust of avallsble dsta
sou¡ces whlch ihe chemlcal m¡nufa¡tu¡er'
lmporter, or employer msy wlsh to consult
to evaluate the hâ¿8¡ds of chemlcals they
produce or lDport:

- Any lnformstlon ln Ùhel¡ own coDrpaDy
files such as toxlclty t¿s0lng results or lU'
ness experience of company employees.

- Any tnlormatlon obtstned fron the
supplier of the chemlca'I, such as m¿þrlal
safety dôta sheets or product safety bulle'
tins.

$ r9r0.r2oo

- Any pertlnent tnform¿tlon obtslned
from the follorplng sou¡ce llst (l8tÆst edt-
tlons should be used):
eorldeflseil CL¿tntcal D¡l.ctlotto,rTl

Van Nqstrand Relnholtl co., 135 wesf
50th Streeü, New YorB ¡rc f0020

The Meæk lrtø: An EtcttcloPedlo ol
Ch.emicals and' Dnrys

Merck and Company, I¡c., 126 E. Llncoln
Avenue, Rahway, NJ 0?005

IARC Morogropls on tl'¿ Eoølttotlon aÎ tlæ
Corclfloger.lc Rlsk oÍ Cræmbals ta Mot

Geneva: world Eealth orgnnÞation'
Int€rn¿tlonal Agency for Resea¡ch on
Cancer, LS72-L571. (Multivolume so¡t)'
49 Sherids,n Street, Albanv, lferp York

Indßtna¿ Hvgieæ otd Tocbobw, W F- ¿-
Pott!

John wlley lÈ Son¡. Inc., New York, ¡fY
(trtlve volumes)

Clintcal Toet4obw oÍ Comme¡cûl Fmdtæts
Glesson, ClGsefin aod Eodge

Cosørett ond Dotül'a ToLüobw: Th¿ Bas¡ic
ScíøLce ol Polsotts

DouU, K8åssen, and Amdu¡, ldssmlllnn
Publlshlng Co., Inc.. Ne¡p YorÈ, NY

Indrsttto,l Torül;olow, W Altæ Homilbn
ond Hott*t L Ho¡dY

PubüBhtng Sclences Group, Inc., ActoD'
MA

Tort4olow oÍ tlæ Eye W W. Mortott @t t
Cherles C, Tho¡¡raq 301-32'l E:sst Low'

rence Avenue, SPrl¡¡Úteld' IL
necognltiþrt of Ileatth Hus¡ds irt ll¿dtßt ll

Wttuam A- Bu¡sess, John wlley snd Sons,
605 Ttt¡d AveDue, New YorÈ l{rY 10158

Châítico¿ H@ørds altlæ Wo¡lcPIæe
Nlck E. Èoctor ¡nd James P. Ewhes' J'

P, Llpl¡¡cott Compa¡,y' 6 Wnchestær
Ter¡ace, New York, lifY 10022

Hortüook o, ClløtttlEØ øttd Phgslas
Chemlcal Rubber Companv' 18901 Cfan'

wood PsrkwsY, Clevels¡rd' OE44L28
Thrcshotd Llmlt Voltt¿s lor Cltdrltco¿ SltÞ-

Workrcom Eío,;t?'tt rrøít tolt/¿ Int¿tt@
eho¡toæ

A¡oerlcan CoDfereûce of Governnent¿l
Industflaf EygtenlsLs, 0500 Glenwsv
AveDue, Bfd8. fÞ6, Ctnclnnrtl' OE 45211

NglB: Tbe followl¡g documents a¡e oD
ssle by the Supertnt€ndent of f,}ocun€nts'
U.S. GoveromeDt hntlng Offlce, Washing'
ton, D.C. 2ù102.
O c c up ø tl o nal H e al th Cllttd¿lineg

NIOSE/OSEA (NIOSB Pub- No. 8l-123)
NIOSE/OSHA Poctîat Gltül¿ ta Chanical

Hæotds
NIOSE Pub. No. ?8-210

ReclstnJ o1 Tof;lc EÍlects ol Chenbal Sub-
storceE

U.S. DeDsrtm
gervlces, Pu
for Dlsease
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for Occup¿tional Safety 'a'nd Heqlth
(NIOSE h¡b. No. 80-102)

Th¿ hldllstttral Eutircnmen¿-Iß Eoalua.
tlott o,r.d Contml

U"8, Department of Eeslth ùrd llumÀn
S€rvlces, Publlc Eealth Servlce, Center
for Dlsease Control, Natlons.l I¡tstltu0e
for occupatlon¿l Safety qrid Heslth
(NIOSE Pub. No. 74-717>

ùllsceüørleotls Documents-Natlonal Instl-
tut€ for Occupaülon8l Safety and Eeslth

1. CTltÆr[ô for ¿ recom¡nended stendard. . . Occupatlonsl Bposure to t.-''
2, Speclal Eaz¿rd Revlews
3. OcsuDatlons.l Eaza¡d Assessment
4. Current Intelllgence Bulletlns

B¡Br¡ocRArErc Det¡ BAsss

Ser?tce Proûtd¿¡arLd Fth Nq.ûv

Blbüosrsphlc Retrleval Servlces (8RS), Cor-
Doratlou Park, Blds. ?02, Scotla" New
York 12302

AGRICOLII
BIOSIf' PRE\¡IEWS
CA CONDEIISATES
CASEâRCE
DRTO INFO&MATION
ì,frnLÁIÙt¡
MEDOC
Nrrs
POLLIITION âBSTR,ASIS
SCIE{CE CrIATTON INDEK
SSIE

IJockheed-DIALOG, I¡ckheed Mlssües &
Spaße CoEDany, Inc., P.O. Box 44481,
Så¡r trlùIclsco, C.{ 94f44

AGRICOI,A
BIOSr¡ PREit¡. 1072-PRESE¡rr
Brosr¡PRE.. 1969-?t
CA CONDE.TSATES 19?O-? 1
cA SEARCE lS12-76
CA SEARCE Ig??-PR,ESEÑT
CIIEhINA¡\æ
CONT'M,ENCE PAPEIRS INDET
FOOD SCITNCE E TECE, ABSTA,.
FþODSADIJBR,A
INTT4 PEARMACEUTICAI' ABSTT,.
l TIg
POLLIITION ABf'TR,ACTS
SCTÍ'EARCH I9?8-PR,ESENT
SCIÉ¡EÁ.RCII LS14-77
SSIE CI]R,RMTT RESEAACH

SDC-ORBrI, SDC Search Servtce, Depor!-
ment No. 2230, Pesaalena, CA 01061

AGR,ICOI,A
BIOCODES
Brosts/Bro69?3
cAg0??1/cas?276
cAs??
CIÍEIÍDBK
CONFIER,E.ICE
ENVIR,OI,INE
LABOA,DOC
l{rlS
POÍ.LIITION
ST'IE
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Chemlcal Informatlon System (CIS), Chem-
fcal InformÈtlon Sys¿ems Inc., 72Lã
Yorke Road, Baltlnore, MD 2f212

Structu¡e & Nomecl8ture sealch System
Acut€ Toxlclty (R,TECS)
Cllntcsl Toxlcology of CoEmerclÂl kod-

ucts
Oll and gazsrdous Mst€rlÀls Techntcsl

¿{ssl¡tsnce Data System
Natlonal Llb¡¿¡y of Medlclne, Department

of Eealth and EuDan Servlces, Publlc
Eealth Servlce, Nattonal Instltutes of
llealth, Beùhesds, MD 20209

Toxlcolocy DBtå Ber¡k (TDB)
MTDI.IN
TOXIJNE
cA¡{cm,Lm
RTECA

Ar-pErrD(E D to ! tgro.r¡oo-DEFt¡ûfror op
"AÌ.a¡E SEsn¡¡" (MÂ¡rD ToBY)

The followtng ls a reprlnt of the &e-
støtÊÌ'nßnt ol Torts sectlon ?5?, com-
ment ö (1939):.

b. Definttion ol t'runß secreL A trade
secret may consist of any fo¡uula, pat-
tern, devlce or compilatlo¡ sf lnfs¡6¿-
tlon whlch ls used l¡r one's buslness,
and whlch gtves hlm an opÞortunlty to
obtaln ari adva¡rtsge over competltors
who do Dot know or ruie lt. It rney be a
formula fo¡ a chemical compound, I
process of menufacturlng, treatl¡rg or
preservlng materlals, Ê pattern for a
m8,chlne or other devlce, or a llst of
customeni. It dffers from other secret
lnformatlon ln a buslness (see ! 759 of
t}oe &estøtement oÍ Torts whlch ts not
lncluded l¡r thls .Appendtx) tn that lt ls
not slnply lnfornatlon as to slngile or
ephemeral events ln the conduct of
the buslness, as, for example, the
amor¡nt or other terms of a secret þld
for a contract or the salsry of certaln
employees, or the securlty lnvestments
made or contemplated, or the date
flxed for the announcement of a nerp
pollcy or for brlnglngi out a new model
or ttre llke. A trade secret ls a process
or devlce for contùruous use ln the op-
eratlons of the bustness. Generalll' lt
relates to the productlon of goods, as,
for example, a machlne or fornula for
the productlon of arr artlcle. It may,
however, relate to the sale of goods or
to othe¡ operatlons ln the buslness,
such as a code for determlnrng dls'
counts, rebates or other concesslons ln
a prlce llst or catalogue, or a llst of
speciallzed cl¡¡itomers, or a method of
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bookkeepl¡rg or other offlce manage'
ment.

Secrec!, The subject mstter of a
trade secret must be sec¡et. Matters of
publlc knowledete or of general knowl'
edge ln an lndr¡stry cannot be appro-
prl¿t¿d by one as hls secret. Matters
whlch are completely dlsclosed by the
soods whlch one markets cannot be
hls secret. SubstsntiBUy, a trade secret
ls Enown only fn the pa¡ttcular busl'
ness ln whlch tt is used. It ls not requl'
stte thst only the proprletor of the
br¡stness loow lt. Ee maY, wtthout
¡6slng hls protÆction, communicate lÙ

ampl€, when they have discovered the
p¡ogess or fonnul¿ by lndependent tn'
ventlon and are ¡s€plns it secret. Nev'
ertheless, a subshrntlal element of se-
crecy must exlst, so that, excePt bY
the use of lnproper mea¡s, there
would be dlfftculty tn acqulrlng the l¡r'
formatlon. An exapt deftoltlon of s
ürade secret ts not posslble. Some fac'
tor6 to be consldered i¡r determintng
whether glven lnform.etion ls one's
t¡¡de secret are: (1) Ttre extent to
whlch the lnformatlon is known out.
slde of hls busl¡ressi (2) the extent to
whlch lt is known by employees a¡rd
otbers tnvolved t¡r hls bt¡stness; (3) the
extent of measures taken by hlm to
gua¡d the sgcrecy of the lnformatlon;
(4) the value of the lnformatfou to
htn and hls competltors; (6) the
ùnount of effort or money expended
by hlm ln developlng the lnform¿tlon;
(6) the ease or difftculty wlth whlch
tlre lnformatlon could be properly ac-
qul¡ed or dupllcated by others.

Notselty ønd, pt'lpr ort A trede secret
m¡y be e devlce or proces¡r whlch ls
patentable; but lt need not be that. It
may be a devlce o¡ process whlch ls
clea¡ly antlclpated l¡r the prlor art or
one whlch ls merely a mechanlc¿l lm-
provement that a good mechanlc can
matse. Novelty and lnventlon are not
requlslte for ¿ trade Becret as they are
for patentablllty. These requlrements
are essentlal to petentabtllty because a
patent protects agalnst unllcensed u.se
of the Dat¿nted devtce or process even
þy one who dlscovers lt properly
through lndependent research. The
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patent monoÞoly ls a rewatd to the ln-
ventor. But suclt ls not the case wlth a
trade secret. Its protectlon is not ba.sed
on e pollcy of rewa¡dlng or otherc¡ise
encou¡aÊdng the development of secret
process¡es or devlces. The protectlon l,s

merely aggtnst breactr of faith and
reprehenslble means of learnlng an-
other's secret. For this llrnlted protec-
tlon lt ls not appropriate to regulre
also the klnd of novelty a¡rd inventlon
whlch ls o regulslte of patentablliüy.
The natu¡e of the secret ls, however,
an lmporüe¡rt fa¿tor ln determlning
the klnd of rellef that fs approprist€
agalnst one who ls subject to liabtlity
under the rule ststed fn thÍs Sectfon.
Ttrus, lf the secret conslsts of a device
or Dr(rcess whlch ls a novel lnveutlon,
one who acqul¡es the secret wrongúul-
ly ls ordlD¿¡lly enJoined from further
use of lt and ls requi¡ed to account for
the proflts derlved from hls pest use.
Lf, on the other ha¡rd, the secret con-
slsts of mechsnlcal lmprovementÆ that
a good mechanlc cs.n make without
resort to the secret, the wrongdoer's ll-
ablllty may be tlrnlted t,o da,mages, and
an lnjunctlou asainst future use of the
lmÞrovements nade with the ald of
the secret may be lnapproPrlate.

I¡lormatbn not o ttad'e secreL N'
though glven l¡formatlon is not a
trade secret, one who recelves the l¡r-
formatton tn e confldenttal rel¡tlon or
dlscovers lt by improper means m¿y be
under some duty not to dlsclose or use
ühat tnfo¡uetton. Because of the con-
fldenttal relatlon or the lmproprlety of
tbe means of dlscovery, he msy be
compelled to go to other sou¡ces for
the tnformatton. Às stated ln Com-
ment q even the rule stated fn thls
Sectlon rests not upon a vlew of tra'de
secrets as physlc¿l obJects of property
but rather upon cbuse of confldence
or lmproprlety ln lea¡nlng the secref.
Sueh abuse or lmproprlety mey exist
also where the lnJormatlon ls not a
trsde secret a¡rd maY be egually a
basls for llablltty. The rules relatlng to
the ltabtltty for dutles arlslng from
conftdentlel rel¡tlonshlpe generally
are not wlthtn the scope of the Re-
statement of thls SuþJect. As to the
use of tmproper mea¡u¡ to aßqulre in-
formatlon, see ! ?59.
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t{8 ¡'R 53340. Nov. 25, 1983, as amended aü
50 FR, 48758, Nov. 27, 19851

0 f9f0.1499 Source of etand¡¡de.

Socdon 1910, 41 CFR 50-204.50, excopt lor
Table Z-2, lhe sourco ol whlch
19 Am€rlcan Nat¡onal Sl,an+
ards lnsl¡tljto, Zg7 ædæ.

t40 FR 230?3, M¿y 28, l9?õl

0 fgl0.l600 Standardg organlzatione.
Speclflc sta¡rdard.s of the followl¡rg

organlzatloru lrave been referred to in

29 CFR Ch. XVll (7-l-Eó Edirion)

this subpart. Copies of the stand¿td.s
may be obtalned from the lssulng or-
gantzation.

A.merlcan Conference of Covernnental
In<Iustfal Eystenfstg

1014 Brcedway
Cl¡cl¡¡¿ü|, Oblo {6202
Amertcan Natlonal Stån<l,srds l¡stltut€
1430 B¡oadwoy
New YorE, Nes York 10018

t40 ÍtR 230?3, May 28, 1976, as mended at
43 FlR 67603, Dec. I, l0?8I
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